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olute property over the offerings made to him—2Alembers
of the Aga ‘Khan's family not Jointly entitled fo such offerings—Succession
{0 the estate of the Aga Khan is not joint—Khojas are Shiak Imami Is
mailis and not Asnaskaris—History of the Aga Khan Samily—Listory of
Shia Imams Ismailis—/udge entitled to exclude the public from the Court
or o let the evidence likely to arouse religious or political disquictuds’

be published.

The offerings madefo the Aga Khan for the time being by his followers
are intended by them to be for bis own personal nse and begefit and are
an offerings are made to him froma feel-

ing of veneration and reverence, the object of them befg that while
on the one hand he is to take them for himself they on the other areto
reap iho beaefit of them whether it be ofa temporal or 8 spiritual
character, They ere notmade for the benefit of the members of the
Aga Khan's family. The members of the family have no right to ba
maintained by the Aga Khan por are they in any way entitled to the
offerings received by the Aga Khan for the time being. : '

There is no joint succession to the estate of the Aga Khan.

The ancestors of the Khojas of Bowbay wero-originally convorted to
the Shish Imami Ismaili faith by Pir Sadurudin, a miesionary of the
tinne of Tmam Salamebah, and the Ags Khan is notan Asnasharl but is
the hereditary chief and the Hazar Imsm of the Sbiah Imami Ismailis,
The faith of the Khojas who follow the AgaKhan s and slways has been
the Shia Imami Ismailts faith. They ere not sad never were Asnssharise

In determing whether the pe rformance of any particular rite pro-
motes any particular religion, and benefits the members of the deno-.

mination or body who profess it, the eecular Court must ack upen

the evidence of tbe belief of the membets of thecommazity concer ned,
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History of the beliof of the Shia Imami Tsmailis traced. \

History of the AgaKhan fimily narrated,
When the evidence in any case if published in the daily papers is
izions or political disquietude, the Judge is entitled.

likely to arouso religio
to excludo the general body of the public and to decline to let the.
evidence be published. v _
* Buit No, 729 of 1905, . o -
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THIS suit wag brouglit sgainss His Highness Sir Sultan Hahemed
Shah, the Aga Ehan, w4 fome of his re’atigns Uy one Haji
Bibi, widowed danghter of Jungi Shah, an uncle of Sir Sultzn

: HmB_mp Mahomed Shah, Caiming as ape of the daughters  of Jungi
szv:lm Shah a share iy, gq estito Ielt by the fipst Aga Khan, and foy that

):4:71
Womany

PUTpese preying to o aside a cerain 1olease which had been

, Passed by one Shamsudin Shah, the administrator af the estate of

dungi Shah, re!easing all the clajms of that estata against Sir

Sultan Mahomeq Shah,

@ plaintiff ang defendant 2 apq defendants 9 ¢o 14, who sup-
ported the plaintiff’g Case, contended intep alia—

(1) That the voluntary offerings made by the Khoja followess of

- the-Aga Khay Were made not for the Personal use of the Aga Khan

alone but for anq o behalf of the members ofthe Aga Khan family,

tion never intendegq to be acted upon.

Mr. Bahadurji, the Hon’ble ALy, Setalvad ang Ay, Desai, for the
plaimtiff, .

Mr. Inverarity, M. Lowndes and M. Raikes, for His Highness
the Aga Khan, '

The Hon'ble Mr. Seots, A Strangman ang subsequently
Mr. Branson, ang Mr. Jinuak, for Shamsudin Shah,

My, Bahadurii anq Mr. Desai, for defendant 2,

Mr, Roberson ang 3 T Jardine, for defendant 3

Mr. Branson and Jfr, Viccaji and subsequently Mr. Jgger Ra~
himtully, for defendants ¢ znq G. :

Mr. Padsha ang 3r;, Lalkaka, for defendants 7 ang 8.

The Hon'ble M, Setalvad, with Mr. Daygy and MM, Desag,
for defendauts 9 to 14, .

Mr. Justice Russell, owing to certaiy Questions being put to His
Highness the Aga Khun in the course of his Cross-examinaticn,
ordered the Court to be cleared ang directed thqt the avidence must

00t be published in the daily papers. The counsol for the plaintiff

thereupon submisted that he was instructed not ¢, proc
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VoL, X1 1ts 9 to 14 withdrew from the case, 0.0 J
G T - ant 2and ¢ Was taken on behalf of the defcrdants and My, Eﬂ?
. Fllrthel' Ed t}le Court. .

: Husn Brar’
Inveratit)"‘Ahh"“gb the plaintifi"s counsel and solicitors o .

. - the Court has still power, on the authority of Tniv‘AcJ.'
_ Gowdappa (3) to decide the case on the merits-and Kiax,
ha"‘Eflence that has been adduced. I submit the Courg =~
o FiRd o diemies the sait under s, 102, Civil Procedyre
< ..ode,.on"t'ie ground that some of the parties do not appear, and

¥ it was for this reason that I considered neceébsary to complete
my evidence. The plaintiffs counsel withdrew not because any

evidence was rejected, but because certain questions and
- snswers were not 2llowed to be published jn newspapers.
In an oriental country it is advisable, if possible, to avoid . .
matter ‘which would give. offence to other religious sects, -In B ;
England it is recognised that one should not discuss whether :
one particular religion is truer than any other. faith. The prow
..« . vince of & Court of law in deciding cases wheyse questions of ) ,
"0 seligion come in is confined merely to finding out what the beliefs ) .
i, and doctrines of a particular community are: See Jamshed v, i
1 Soonabai (2); O'Hanlon v. Logue (3. The Cours has not to decide
s R -the truth or other wise of a particular religion,but whet her a i
4L particalar community holds certain beliefs. B
0 X . The'plaint charges the Aga Khan with fraud in reference ¢5

W el L e

AN

~ the release, but the plamtiff closed her evidence without support-
ing the charge,. In her. 'examinatiomin-chietf no -effort wag
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worth one lac of Tupees were conveyed to Jungi Shah’s estate,
) -3 . The arrangement wag a fajr one and was due to the quixotic
»r 2 generosity on the Part of the Aga Kban, . :
s e Itisalleged that the AgaKhan family is a jointand an undivided
 family, Plaintiff at one time raid that the first 4ga Khan's
brothers aud sisters and their desesndents wers all saombers
. of thejoint and undivided.family and were all entitled to a share
© () {a905) ¥ . R. o2,
L o e ™
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THE BOMBAY LAW REPORTER,

in the estate. Thus there were 200 people entil Sﬁe

in the property, She abandoned that case seejsfhat Jangi
Shah would thus be entitled to very little, and subd
that the joint f amily was confined to nine heirs &t
This is quite absurd, .
The suggestion that the Aga Khan instigated the ich\s of
Hasam Shah and Jangi Shah was not made unti] near® 2L
after the suit was filed. This allegation was absold52} ime
materjal to the cage and was brought to increase the pressure
which the plaintiff wished to put upon the Aga Khan to settle the
case.
As to the question whether offerings made to the Aga Khan
are for his sole:use and benefit or are made on behalf of the
members of the family, the first point the Court has to consider
is to enquire why they are made. We have got over thres
hundred witnesses who have sworn -that they .are made in
consequence of the injunction in the Teligious books known as
Gnans. The offerings are collected at various Jamatkhanas and
sent to the Hazar Imam, The plaintifi’s case once was that the
Paymenta wero made for the benefit of the relations of the Hazar

* Imam and that these payments to the relations had 4-en mixed

up with the: Imam’s money and therefore they were entitled to
the money which were mixed up with the Imam’s money. Sube
gequently a different case was set up and it was said that there
was noHazar Imam, It was also alleged that there were passages

“in the Gnans which imposed upon the followers the duty that.
they.should make Payments to the members of the family of the
. Ali, and that the meaning of the word ‘Al’ was progeny.

This allegation -was subsequently dropped when a2 witness
pointed out that the Gnans themselveq explained that the ‘Al’

~of Ali meant the Imam on the Gadi, When it suited the plaintiff.

and her supporters they adopted Grans and Imam, and relied on
the Gnaas as the foundation of their claim that the offerings were
for the benefit of the family. They now say before this Curt that
Gnans are a recent introduction of the ‘Aga Khan and have not
been heard of for ages. There-is not word suggested during

the time that various commissions in' different countries were

‘going on that the Doowa and theGnang were recent inventions, It
is quite clear from the evidence taken at Mahuva that witnesses
never suggested that Hasan Ali was Asnashari. The seceders who
signed the advertisement in 190! were ostensiblye Ismailis but
were really Asnasharis for great many years, The. Khojas

religion
ings we:
family 1
in this -

Your
submit,
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follcied that faith, were Asnasharis at heart, and -when they
Botsufficient followers to form a community of their own they

wereClways Ismailis, although some members, who ostensibly O. C. J,

Opaly seceded. The Aga Khan’s followers do not visit any mem- Hast Bror

bués of his family, They never kiss their hands, The case that has
been set up hereis a complete invention in order to get rid of

- ~JThe effect of the evidence taken on commission. I think your

Lordship will be of opinion that the commissions were ably cone
- ducted by Mr. Moos, who proved a most excellent Cross-examiner
and managed the whole of our commissions. in the best possible
manner. ' : -
. [RossELy J—1 quite agree with you. I do not think jt could

have been bettar done,] ' B

Inthe whole course of my thirty-eight years’ experience at
the bar here, I have never received better assistance than what
I have had from Mr, Moos in this case. He knows the case
from top to bottom and has always had at his finger's ends any
information that was required. ) .

We have for the:first time the story told of the offerings being
made to the lady members of the family and their being sent to
the Dafterkhana where al] moneys were sent. This was a bold

invention and absolutely ' contradicted by the whole of the
evidence and by the plaint;. .

The passage referred to in the Koran  has nothing to do with
offerings. It is quite:impossible that it should be. so for the very
goodreason~t!§4t when the Korm was revcaled there were.no

Koolson Beches (1),

. -
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. Made by ¢he Kheja community of Bambay to the 4g3 Ekay ‘made.
to him for his sole ugp ang benefit or fop the use anq benefit of
Certain membgyg of his family ¢ (2) Was the Telease of - (e 1ty
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2 A.5). The 24 defondant i Bibiﬂif;, widow of Saleman Khan and-
N - one of the daoghtery of Bassan A}, The 3 defendant i, Bibj

* ] - Shamsoo] lfoo!nk,' widow of A); Sha, otherwige called Lady Al
j - Sbab."'noﬁhderendgnei. Kbudijah Bibi, widow anq 2nd wife

. e
B R
M .,

ofJ@gi Shah, anothey S of Haggan AL, The 5th ddudnt;l_ )
(5 Shanedin ghop ( inafter oalled orodin ), 2ad ogw of
::,M oresaid, ﬂ:.:;dﬂqh t,w Begum, wife
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of Moochool Shah and Shah Bibi, and son of. Jallal Shah. Coochick O. C. J.
married first a davghter of Shabuddn Shah and after her death her 1909
sister. The 10th defendant is Shah Bibi, the widow of Neorcedin
Shah, the second son of the raid Ali Shali and brother of defendant Huist Bret
1. The 11th defendant is Malik Taj Begum, sister of Shah Bibi, v.
wife of Zainulabedin Shah and daughter of Jallal Shah. Defendants TE‘A;“
12 to-14 inclusive -are the two sons and “anghter respectively of ~——
Moochool Shah by the plaintiff. “Tee pedigrec annexed to the ‘
plaint and the one put in by defendant .1 which must both be taken
as part of this jidgment.

The contending .parties in the suit are on the one. hand the
plaintiff, defendant 2and defendants 9 to 14; and "on the other
band defendant 1 and defendants 3 to 8.

- The material paragraphs of the plaint are paras 1, 2, 13, 14, 15,
17, 18, 23, 24, 34, 36, and 55, and of the prayers (c), (g), (j) and
- (k). .Iread them at length.

1. That Iiessan Ali Shah Aliss Mshomad Hassan Hoosaini, late of
Bombay but less recently of British Sind, and formerly of Eermanin
. Persia, commonly called the 15t Aga Khan, Hereditary Chief and urreveal-

-

. ed .Jmam or spiritnal Head of the sect of Mahomedan known as the Shiah

"Imam Ismailis or Ismaili Shiahs, Hereditany Imam of. the community
known 23 the Xhojas of Bombay and elsewhers in Indis and other count.

" " r1es and Titular Head of hisown family, decessed, was or claimed to'be
- the direct lineil descendant of Imam Ismazil, son of one Jaffer Sadiq, 6th
Imam of the Shiahs through the Fatemaid Khalifs of Cairo. -

2. ‘That as such spiritual Head an aforesaid, the 1st Agakhan (and each
of his said ancestors since A. D. 1770 and probably fer seversl centuries
earlier) was the recipient of large, valuable aod frequent offerings and
presents from the Khojas aforesaid and also fcom Ismaili Shiahs, He also

. received au allowance of Bs. 3,000 per mooth from the Government .of

.India, All thensid emoluments, or the investments now represcnting the

- - sxme, form as the plaintiff contends, parts of the entire- éstate of the £aid
- ' famuly wherein she claims to have rights ax hercinifter - stated.

3 '.l‘ha.t during and sincs the lifetime and regime of the szid 18t Agakhan’

. 30d np v “the instances of breach hereinafter stated, every male member

. of the- famiiy on stlaining majority, aad every female, member thereof on

- attaining majority or msrrying, hes resided rent freea in some houseor
- hiouses pertaining to the said family estateand through the Titular Head
. snd Manager for the time being of the said famuly, and cut of the funds of

" $hesaid family estate has received personal monthly allowances asd the

- salaries of servants,snd wedding presentainthe ovent of marrisge, and bas
also been provided with food, urmh.urrhgu. bouu.fnrmtun sad
other requisites and comforts,

-« 14. That the said residence, sllowances," requisites; snd eonfwt: were.
-mwm&‘mumd&omdﬁmdy as aforesaid by virtue
CC“DMNMMMMW joiatly eutitied s of iande-
- desaible:righk woilleg: W&uqﬂ Iaheritanse whersby the asid

- -Skiahaand the ssid family e th sect sre goversed, todc
o Iﬂlwkdﬁ-adalhthnﬂwy

B




17. That the said yat Agakhan dieq in 188) 1t Bombay leaving the
following beirs and beiresses to wit—thres widows, the said Serve Kban
Begum, the s3id Meriam Kbanum, and the said Haji Baig; thres sons
the said A); Shah, the gaig AgaJangi Shah and the eaid Akbap Shab, and
three danghters the s2id ‘Bibi Sahely, the said Bibj Gowhar and the said

mah, :

18, Thaton th_a_deﬂh of the said 15t Aga Khan aq éforeuid.’ all his said .

nine heire and heumujgintlx succeeded to his egtate according fo their
reapective shares therein under the law, hut thal one of the said- heirs, to
wit, the said Afi Shab,. aiso suceeeded him as Titalar Hegq of the family
and ag Manager thereof and of the estates pertaining thereto, and became
OW 28 the 2nd Aga Khan, - and“continyed 88 such uatil his death herein
t .
33 That after the death of the said gt Aga Khan as doruaid? hig said
3widows, 3 sons and 3 daughters (named ig Para17) and their issue conti-

. ‘nued fo live togetiher a5 an undivided joint- family, being jeintly in enjoy-

ment of the entite family estats according to' theyr tespective undivided
therein, residing ju divors Jouses ing o the said estate, and

heiresses, and ;ftir the death of any of the said widows, t&m-__:jmghﬁu.

H ; sater ahbmofu.mmdm_!p
::l mxﬂmndu writlen, being the immoveghle Properties
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belonging to the estate of the said 1st Agy Khen deceased, with the O, C.J.

exeeption of the described in the Behedulo B thereunder written,
and bimgelf exclusively enjoyed
usion of the other heirs of the

Q. reciting the death of the said 2nd.
already pDamed as hiyg only heirs and’
homedan Law, ang Teciting that gt
_ all bis properties both moveable and
including i the said Schednle A
came into possession of the o
ant No, 3, aud
defendant No. 1 to the exclusion
AgaKhan end Teciting that in the Year 1893 the
: . - alf>

1908
—~—
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thereby xdmit and ncknmvlcdge correctness of the parts therein before

- recited and of the aforesaid contention, aod did edmit and acknowledge

tbat the claim, if any, of the eaid Aga Jungi Shah and after bis death of
hie eslate to share in the estate of the said 18t Aga Khan decessed bad at the
death of the snid Aga Juugi Shah been and was barred by Limitation, snd
that the said estate of the said Aga Jungi Shah was not in any way entitled
to any portion of the gaid properties. described in the sajd Schedule A or
in tho estate of lhe enid 13t Aga Khan, and reciting that the caid Aga Sham-
sudin Shah a8 euch Administrator as aforesaid snd in his own right
did thereby further admit and acknowledge, that all and siogular the
Paymeats and allowances, which were made and the food ‘and provisions
which were from {ime to time snpplied, and the residence in some of the
houses in the propertiea. situate in Bombay 1stly, 2ndly, 3rdly sad
4thly described in the said Schedule A and the properties *gitaate
‘in Pooma 1stly and 20dly described as the Poona properties in
the said Schedule A, which was permitted by the eaid sud. Aga Khan
during hia lifetime, and after his death by the said Bibi Sbamsool Moolak
defendant No, 3 as mother and guardian of the said defendant No. 1, and
that the other siniilar paymente, food, provisions and residence, which
wero still being made, supplied and permitted by the said defendant No, 2
- humself, since hie came of age to the different members of the family of the
said 1st Aga Khan including the said Aga Jungi Shah decessed and bis
children and descendants including therein the aaid Ags Shomgudin Shah
defendant No. S, had been and were being made, suffered and permitted
respectively, as & matter of grace and favour, and not a8 & matter of right
or by resson of any custom or ‘usage or for any other czuse or
any olher ground whatever, bot Was eatirely -dependent on the will
of the s2id defendant No. 12, and that the same-could not and wonid
nof be. claimed ss a maiter of right, and reciling that with s view.
fo prevent any disputes in future between the pariies thereto, and ont-
of'family affection but without thesaid defendant No. 1 in any way admit-
‘ting the right or claim of the said Aga Bhemsudin Shah defendant No. S,

* s such Administralor as aforesaid, or in his own right, or'of the estate of

:nApKhnormatberﬁghtacldn.itm.orw,m..nd
-without prejudice to all the ri ' .the said. defendant
‘No. 1 that all such claims, if any, hqdmlnomo berred by Limita-
tion, and which righis and contentions were thereby expressly’ resecved,
the eald dm‘udmmh_mammm-ﬁm
.Shaneedin defendant Ne, § 85 such adminisirater as aforessid, the preperty
mhmsﬁdﬂccwmbﬁglmﬁond&m:
srdly described in the said Schedule A aad topay to hims sum of Rs.
40,000, on or about the execution of these wifch comveysnce and

and of the eaid defendast No. 3 relessing oll kis right, title and fmberest
_ a!q)hch&?,nﬂm described in the aid Schedule B was

after contained tiog that for the Derposes of | ,ﬁ,:"'""":
. i . and reciti | E _purposes ‘ anp du ;
yaluo of the said property described n the said Schedule Cwas “"’m o
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and in consideration of such rolease as was therein after
said defendant No, 3 dig thereby grant ang convey unte
Shamsudin $hah defendant No. S a3 such 4 i

his heirs, executors, adwinistrators and assf
land or ground more paS%cularly doseribe. heduls ¢ beiog
a portion of the property “rdly describeg i i .
gether with all rights and appurtenance
estate and interest of the 8aid doféndant N,

40,000 paid by the eaid defendant No. to the said 4Aga Shamsugiq Shah
defendant No, $ as such administrator ag aforesaid i 3

din Shah defendant No, 5 a8 ench sdministratop
bis own right as one of the hejrg of the said A

Bhah defendant No, § of and from .
whatsoever, ss therein meutioned, it being distig
said release was to aperate as & complete discharge jo TeSpect of any ang
avery poegible right, claim or demand of the estate o 2
Shah decased, whether Past, present, derivat;

against the estates of the said 15t and 2ad Aga Kh

- defendant No. 1 {if any), of, in 2ad to all the properti deseri i
eaid Schedule B viththairlvpﬂl;enm?m to have osuie
to and to the use of the seid Ags Shamend; Shah dg , § his bei
execplors, sdministrators and asaigng absolataly, °- hﬂ‘hﬁf"‘-
5. Plaintiff is informed by the said 4Aga Cooehik Shah the defendant
No. 9 abovenamed, the said Shah Bib! e defendent No, 1'g ap,
and the said Malik:Taj the tafendaat N, 1, abovesamed, who ‘t.
gother with the said Aga Moochool Shah decessed. were all alive gt the
time of the desth of the said 152 Aga Khag as 2foresd, and gl by the
s2id Aga Abdul Sumad Shah the defendant Ko, 12 zbovenamed, the maid
Aga Jalsl Shah the defendant No, 13 sbovénamed, ang the caid Shap Begum
the defendant No. 34 abavenamed, and balievey that they -aleo clgim to be
entitled as joint heirs to ahare in the said eatire cetale sod to maingen.
ance out of the said estate in viztuoo!attmily custom snd usage they get
up, and that they allege that the eaid 14¢ Ags Khan lofta win which: hav

.been suppréssed by the said defendsnt No, 1 44 they b 0
ioined 28 defendants in this plaint, . ‘ ufordugly_; ]
Prayers— _ '
(')m“mmbobeﬂudu“‘-‘ of ta .
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consisted of st the time of higdeath, and which-ou such death camo into the
hends of tha said 2nd AgaXban assuch Titulac Head of the gaid family
and manager of the affairs thereat o8 sforesaid.

That an sccountmay bo taken of 4all the property immoveable and
moveeble belonging to the s2id family at the time of the death of the said
sod Aga Khan, and which ou .anch @eath came into the hands of the
said defendant No, 1 gs such Titulsr Head and manager as aforesaid,

‘and of all accretions thereio, and of:all rents, profits, ircume, jnvestmonts
aad expenditure thereof, snd of alldedlings therewith by the said defen-

(0 That it may be declared that an accretions to the said family'
estate since the death of thesaid 1at Aga XXhan formed and still form part

. of the joint estate of the exid family.

(k) Thats partition msy be-effected under the orders and directions of .

" {his Honourable Court of the cntire estate of the said family, and that
the reepective shaxes there inof:the _several parties to this suit may be

- asoertained and their respective Tights therein declared, and that the sharé

of each of the maid. parties yhen ascertained may be aliotted to himor

her m severaity, indtbst_—ho;o“hemay be put in the pouessio:.: {hereof,
Written statement of defendants 9 to 14— '

3. Those defendanizeay shat-all the members gf family of Shah Hagan
AJi the 1st Aga Khaa incloding these defendants sre jointly entitled to the

offerings received £romtime to time and to the properties wcquired by

the ssid offeringewnd properties among the persons 80 entitled to thems

custom bas grown up ia the Samily ever since the time of the 1st Ags

' Khan tothe effect that the titular head for the time being keeps charge
" of and mansges all offerings- and makes saitable . allowences to the otber

servaut’s salsries, horses sod sarrisges, food sad all Tequisites and wed- )

members, the males on- sitainiog msjority sud the females on gotting
married or -attaining majority, besides providing for them’ residence,

 Defendsnt 1's wiithen wiatemiant sets forth a larga unmber of
defemes, the nataze ol whidh, however, may be sufficien\'y gathered

The 5th defe Shamsudin, in his written statement, sets forth
under “which the alleged release of the 11th

) 86 detesdenis’ daior alia sy that Geir_father

ﬂ“ﬂﬁ*b treatad as his own exclasive property,

i 5 thal o nervor shimed exy mexe  property gL the

“&-iﬁwnyd the allowsnces, snd  they

: uydn:lm’o"mxiﬂto.uyof the properties isft by the aid

-
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successive Aga Kharis were recejved not for their indjvidual 1908
benefit, but for the benofit of all the members of the fomily as .
i Ex. A to the plaint. Para 3 of their written Hasr Byg
tsets up the .custom they rely upon. .
pon. the face of the plaint itds diffcalt, if Tox das
: ~ not impossible, to accartain the real basis of the plintiffs claim. —
‘ The plaintiff ciamis 7-144 of Hassan Ali’s ostate, and at the hearing . ‘
Y * . before me it was contonded that the parties wére governed
by Mahomedan law, but the plaint mixes up Mahomedan law

no suchthingag Jointsacceysion krown to it. Para 23says that after
his'death the said 9 heirs ang heiresses, named “in. para 17, and their
issue continued to live together as an undivided joint family. The
words “continned to live”,imply dhat they ' lived as an- undivided
Joint family during Hassan"Al%s life. In the -correspondence, ‘ali

.. which rendem it almost impossible ‘te know what those, . who
- duafted the plaint, had in their minds when they drew it. "Accond-
ing to the Hinda law of the Jjoint family, the goverming ‘principle
is not beirship but survivorshi »and that I understand thoge who
- -drafted the plaint bad in their minds when they say in pam 1§
+ that on ¢the doath of the Brst Aga Khan as aforesaid all his said
nine heirs and heireases jointly succeeded to his “estate ecconding
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racter 8s heirs and heiresses. From this I assume that it was’
intended to say that the Hindu'law of the joint and undivided
family was applicable to the case and not the Mahomedan law
under which the succession devolves in severalty, and this con-
clusion”of mine is borne out by the plaintifi’s evidence in cross
examination, and Mr. Inverarity rightly took the plaintiffin detail
through the various members of the alleged joint family, so that she
should be making no mistake upon this mast important part of the

- case: I therefore read her cross~examination on this point in'extenso

on'Sptuxdéy 15th Pebruary, 1908. See from page 39 line 28: “I have
heard of Mahomed Taki Khan, sn of etc.,” to page 43, line 5, of
the printed-evidence beforé me. That the plaintifi, however, dis-
covered afterwards the fatal effect of her evidence is plain, bee
causé .after she had given the above evidence ehe abandomed
that positicn ind said as follows on Manday 17th February 1808,

- page 53;line 14: “ I wish to say now, etc.,” to  answers I have

given to-day,” line 35, p. 53. Further para2 of the- plaint admit
that there was no new departure from the time of -Hassan Ali; the
ofierings wers made to Hassan Ali.as the 46th Imam, not as

- . AgaKhan. Offerings are made for many years to the Imams not

to Aga Kbans. -Therefore hundreds of people would be entitled to

- share in them, and why should Khalilulla’s descendants not be so

entitledt  If, therefore, the case is to be governed by Hindu law,
it is obvicus that it is impoesible upon the record, framed es it is
now; for this Court to decree the partition that is sought for, for
the simple reason that a large number of persons who are interested

. in-gad entitled to ehare in the property of the joint and’ undivided
family are not on the record, and no application for placing them

- on. the record has been made tome, end this obviusly isa fatal

‘defect in the plaintiffs case,

. It, undoubtedly, was open to defendait l to nfae-- vamm pxe.

. Himinecy pointe in this care, but o appli¢ation was made £ me that

‘they should be decided in the first place, the reason for this being,

- " I spprehend, that the advisers of the lst defendant, seeing the

-~ uawilling ¢o basp their defence upan technical guestions of law, but

“g,sfu“fiinpbmneooi this case to him upon the merils, were

' invelves fmd sad monsl tarpitnde, md ke xmst bave the .whole

s M Inveselly put it the pesition of his-otivat made it quite

for him to xaise the smallest technical chjection to the

matter thoronghly sifted out in view of the moral effect that such

&

o

'
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 charges would have upon his followers. ,
I propose now to deal with the first of the two main’ branches of
the case which I have stated above, namely, who is entit'ed to the
offerings made by the followers of the Aga Khan, or in other words
whother the members of the family other than the Aga Khan for
the time being have any right or title thereto. .
_The considemation of this" question necessitates my setting
. tarth, . as ‘shortly as I possibly can, certain facts as to :the
history of the Aga Khan and the Khojas so far as they are
 material to this case, and the conclusion I have arrived at as to the
faith professed by him and his followers. But befors doing so I
wish o clear the ground in respect of ome matter upon which a
. mass of evidence has been given and by whicha great deal of the
. time of the Court has been occupied, and that is whether the Aga
Ehan is an Asnashari, This question arose in this way: when the
plaintiff’s counsel began to put questions as to this, I could not at
 first judge whether they were relevant ornot. As soon, ‘however,
as I ascartained the object with which they were being put, namely,
with a view to depreciate the- position of defendant 1 in the coms
munity, Iof my own motion drew Mr. Bahadurji’s attention to
. peras 1 and 2 of the plaint, and told him that if he wished to give
the go-bye tothose paras, he must fommally amend the plaint,
When I did this it was in the expectation, and I mdy ‘say in the
- hope, that vbjection would be raised on behalf of ‘defendant 1, 2nd
. those defendants who sided with him, that any such.questions weze
Jirrelevant, and -had stch objection then been taken I would at
oncs have soruled, No such objection however was formally raised,
and Idid nt see ‘my way to ovemuling the question without a
. formal dbjection-being raised. - Afterwards -when the defendants,
 -other than defendant 1, began to feel that the length and expenses
.- of thivtrial waé becoming a' formidable matter. o~ them, formal

» Inverarity, for defendant 1, thereupon cbjected to this evidence, a¢
7 thatutags, being held to be irrelevant forbe claimed. the right to
" bave it all recorded, and to put his abient into 'thboxtothiy the

E -, snggeetions and all statempents’ en the:point. In my opinion be way ' -
m ) s -4 a L e f o

v | mkvdihuhnbntmﬁhnkenadtht defendant
.- 1@ ot sbject to the eyidenco being given. till ke found thet it
. e bieming to0 sisong whew ‘be joleed the other” deferidants i
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. .%jection was taken on theirbebalf to this class of ‘Guestions. By
. that time, howsver, a considerable amonnt of evidence' had beey |
~ given, purparting to show that defendant 1 was an Asnashrai, 3y
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cbjecting to itsrelevancy. The evidence accordingly was taken. As®

I have said'para. 1 of the ‘plaint is oppcsed to the defendant 1

ever having been an Asnashari No suggestion of this sort Was
made on the Commission, and I am pretty sure I am right i sayng

that the only mention of Asanashari (not in this connection) .is‘ at
pp- 147 and 182 of Book 1 of defendent’s evidence on Commissions

It is necyssary' 4o consider now what the meaning of the tﬁerm
Asanashariis. It literally means the Twelvers or those who believe
in the 12 Imams only and not in the 48 Imams. Their names are.
Ali, Hasan, Husein, Zenal Abadeen, Mshomedan Bakar, Jaffer.
Sadak, Musa Kasam, Moosa Reza, Mahomed Taki, Ali Naki, Hasan

- Adkari aud Mshomed Mehdi. It will be observed that they branch

of’from the Tsmailis atthe 7th Jmam, for the latter believe in

 Tsmail, ‘another son of Jaffer Sadak, and not in Musa Kasum. It
. ‘appears that thers have been several secessions among followérs of

the- Aga Khans. Jaffer Pardhan at p. 235, who is the present pre-

‘gident of the council of the Jamat, says- the first one was in S.

1933, A. D. 1876.77, when several persons were excommunicated
by oder of Hassan Alf for following the Asnashari faith. The

- next secession was in §. 1935, A. D. 1879-80, when two persons

were excommanicated for the same reason. Then came the seces
sion of -A. D. 1901. his was the greatest of the secessions both

" of account of the number of the seceders, and the fact that the

Asnasharis in that year built an.Asnashri Musjid ndt very fat off the

Khdja:lamafkhana. The Exs. D.H., 63-67, ate the advertisements

- “which were publigbed, ane of them, D. H. 66, being timed to meet
. ~the-Aga Khan on the occasion of his retum to Bombay. The true
Teason was not given in the advertisements, says Jafler Pardhan, as

it i not tzue they have always beex following the Asnashari faith.
. No-doubt many of them were Asnashori at heatt, but under the

- wystem,_of Tekia ‘they were afraid or disinclined o to smnounce. . -
* themselves, although the witaesses, to whom I put -the question,.
: yohldhot-adqititlthink&hatthesp:éadd_lmnhr&milymhbly'
_.owing mther 0 a temporal than spiritsal or religious’ foelings,

.. viz,w imcreasing disinclination o pay the varicus sums which are
. due o €he Aga Khan as Hasar Inam for the time being. Of course

the witnsesss et being suxiens to admit this. -

anl:goboﬂyd"ﬂeneemgtﬂa on the pont. Witness

. afteg yitwess was examined and cxose-examined as to ‘whers sod in

hat e and on what jons the Rorkhani oc recitats

. 'of the eufferings of Hasan and Hactin was recited. ‘Witness aftor

witness was examined and cross-examined as to whether the Zisw4

P
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(or doxology, if it may ba so termed) does or does not form part of
the Rozakhani, but in my opinion it is not necessary forme to go
at length intothe evidence which has been given in this matter.
There can be no doabt that the mother of defendant 1 and some of
his relatives are Asnasharis. He himself frankly admitted that he
Liad been present onan occasioh when the Ziarat to the 3rd, Sth and
the 12th Imams was said but he did not. vepeat it (p. 198). Asa

* great doal hasbeen attempted to be made of the.faith of defendant

1, I think it desirable to read his exact words (p: 214, line 22 to
p- 216, line 4). o my mind it is impossible to telieve that
defendant 1 believes in a faith, the result of which belief would
be that he was no langer entitled to his position of Hazar Imam,
that he was no lomger. emtitled to receive offerings from his
followers from all overworld, and, in short, as Mr. [nverarity put it,
that he was practising a gross imposture. I canmot believe that if
ho really werean Asnashari, he would allow his followers to repeet
/in all reverence and on - their knegs in the Bombay Jamatkhana
three times aday the Doowa, D. H. 132, set out at length below,
a prayer in which{nier alia 31l (he 4S Imoms are recited, and
obeisance is made when the name of the Imam for the time being

" is uttered. The plaintiff and Coochick and their witnesses were

drivea to say that defendant 1 had invented the Tsmaili {aith asa

. new religion. 'Thms Coochick, p. 187, says: -

“My case is that the present faith dates from Jungi's death, ora yeat after.
‘Tho fanatic followers of the Aga Ehan do date from that time, I caunct

- say before or after Jungi's death, The new religion has ‘been going 15

Years since Ags Xhan's new Bhagats started preaching, 3years before

* Jungi's death, Immt‘lay%mw the lastizor 14
. Years, sinco lhapresect Aga Khan came of age: is new invention was
* .never heard of before Jungi’s death. Aga Khan has inventeds mew

- Doowa in Gujrafi, the former-one was in Arabic.” : .
Again Malek Taj Begum, p. 246, says that she doesnot know
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. of any sect of Shias who beliove that Ismail was the 7th Imem, that. -
before this suit she never heard it suggested by any one that .
" Tsmail hod succeeded Jaffer Sadsk ; that she believed it to be a

new invention since this suit that Ismail succeeded Jaffer Sadak as

. the 7th Imam ; ghe does not know when it was invented. -

- Upon this past of the case Ihave no hesitstion .in holding that
' the plaintiff has whally failed to prove that the t1is or

: .enrmhwndﬁatmehngsuﬁmkvwlyﬁh-
;. distory to pers. 1 of her own plaint ; her only explanation as to
" whichhas been that it wes 20 stated by mistake snd wes overiosked
by ler. Ses p. 66 whore para 1 of the phaint is referred to,end

she says :
R -
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.HA:H Bin 1::::,& be blasphiemous to describe Ismail 45 Imam, The Imams are the 3,
v,

THKE Aoy, Probably niy attention was ot called to jt.»
Hi),

5. Any one who says, **Not", iq blasphemons, When I signed
thd plaigt 1 4;q 5ot believe para 1 to le trae, When it ¥as read out to me,

" Again 2 covsiderable amount of evidence

whether the followers of the Aga Khan would be pemitted to pat

° Koran an_their beads  at certain times. The evidence shows

. that tm@m (see Ex. D. H.134), but whether

. they would or would pot use the Korap in the same way seems £o
" me tobe vholly imrelevane, - = )

In stating my conclusions as to e different. faiths, the hist
" of the Aga Khans, ete,, ete,, below, I mmay say they are derived

Was given as to

from—

Tho celebtated equity Suit 1n 15 Dombay B.C. B.; Watcon's Histary of
Persia, articles by Dy, Leltoer in Voly, 5, ¢, and 8, Asiatic Qaarterly
Review ; two articles by Sir Bartle Frere in Macmillian’s Magazine, Vol
34,1876 ; Travels of Marcopolly by Lt, Hule ; Huges Dictiomry_ of Inlam,
1896 and the Tarikh-e-Rashidi ; Willson's Mahomedan Iaw; Amir Alig

- Mahomedan Law. o , toa -

It will, 1 -think, tend to cleamess i I now, explain the various ,
words which appear in the course of thig case and- must appear i
tbejadgment:— e ‘ '

"2 aoans spiritua] head or supreme Poutif *
© AMurshed means spiritual head. S
- Jamat. is the congregation of all the adult mafy members of the.
. Khojacmmﬁty. e o ’
; Jamatkhang is their meeting-hall or guild-hall,
v/ 'Miil_fhofm‘a'mz_erqrmtd;- e
i‘aistbeawouniant-. S _
 Varas is tho vagiy, o
“Suianiis’ of the orthodox Masalmats, the peaple of the Souna .
Tradition. - Their Kalma or profession of faith is the simple one—
~.“Thers is no God but God and Mahomed i the apostle of God. * '
a ﬂ (o ) -

-
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himeelf, may be stated poPularly as the great dlstmctwe tenet of

the Bhias.
The Shias are divided into se\eral sub-sections, of “]nch tho

=1&nfnn%—

@) ‘Tho Asnasharis or {ollowers of the 12 Imams. ‘Their last

7 hmm disappeared in a grotto -at :Sumaniren (Sirmanry) near Capu
" jnihe 12th year of his-age (sccording to Amir Ali, Vol 2, p. 11)
" orwas thrown down,a well according to Willson’s Mahomedan law.

Heis believed to beg still alive and they ‘look forward to his
pearance %o te-establish the universal Cahpl:ate.

{@1)" The Ismailis or followers of Ismail, one of the sons of
Jofier Badak, the Gth Imam. ' In Bombay they comprise Bohras and

" Hbojas.  Both were Gnverted in the early part of the 13th century

fron Hinduism to Islamism. The Khojas belong to the eastern
sub-division of the Ismailis and are followers of “The Old Man of
‘tbe Mountain.” Their descendants, yesiding at Bombay, “hold

" spiritual sway ovor them. The Bohras, on the other hand, belong
" tothe western sub-division and their Daj-ud-Dawat or Grand Prior
- Fves- at Yeman (Amir Ali, p. 1213), or as stated in Vol 1of
. Tavels of f Marcopollo, -edition of 1903,. pages 1904 .and 141 :—
" Adberents to the family of Ali, as the true successor of the prophet,.
" existed from the tragical day of the deith of Husein and among
" £hese probably owing to the secrecy with which they were compell=

- glto. hold their rcligion, there .was always a tendency to ‘all

manner of strange and mystical doctrines; as in .one direction -to

| ke glorification of Ali asa kind of incamation of the Divinity; in
- smother duectxon to the deve]opment of panthexsm and release

. fxmall positive creed and precepts., Of-these, Aliites, eventusl-

o 1;«11@ Shias, a chief sect, -were the.Ismailis, who take' their

0 mmis from the seventh Imam, whose teturn to enth they pioféss

# expect at the end of the world. " -
Soms of the Ismailis appmntly were hown as Ah Ilabi, the
u‘ginei the whoge name is *to be foupd ina bouk called - the

42?
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eal descondants of /

through Ismail.
The revealed Imams, according to the Ismailis, are these seve!

(1) Ali; (2) Hosan ; (3) Husein; (4) Zenalabadeen (this was ¢
scn of Husein whosurvived the massacte of Kerbala); (5) Mahorn
Bakar ; (G) Jaffar Sadak ; (7) Ismail (who died befare his father, 2
is called from his father’s name Ismail bin Jaffar Sadak). But!
Khojas tegard the 2nd one, namely Hasan, mercly as a Pir (see
Doowal) - .

But the unrevealed Imams continue down to defendant 1, whe
the 48th. ‘Their names are setout in Ex. D. H. 132, the Deo
This exhibit, which shows the skilful blending of the ideas of
Hindu incarnations into the 10th or Dasavtar of AL, is to my I
of such interest, that I set it outat length. Itmay be called
Imami creed. -

' The Doowd..

1,347 Bay your prayers—Say your prayers—Say your prayers, May God't
- ycul Take the name of God. May the Lord Ali grant you faith

modesty, O Shah, ¢ my evening prayer and supplication by virtt
the privilege Thou possesseth, O our Master Aga Sultan Mahomed 8hal
(Then) you are to prostrate. .If it is the night prayer, say “ 3y eve '
and night supplications " gnd if it is the morning prayer, say * My eve
pight and moraing supplications.” )
Thon repeat the rosary and prostrate. LN
Then repeat the following:— ) \
'1 repent for my sins. I repeat for my sins. I am & sinful eervan
Thine), sinful from top to toe. O Bhah, the Forgiver, forgive me.
Pirs pray (Thy) servant supplicates. Thou, O True Shah, accepletl
same. (I obey) the Firman (i.c, mandate) of the 8hsh s commmnicate
wQPit- . - S o s . . . .
Having said the sbeve, keep the roeary on the ground and repeal
icuow'“ =.—~> . N - ) - e ) N
True declaration—God is Holy. Thanks to God. Praise to God. The
1o God but God. God is grest: There is no might or power except th
God, the High, the Grest, the Merciful, the Maguanimous; theGood
Great Holy Providence (Who is) in the district of Chaldes, in Pers
human form, descended from the seventy-seven Patras (snocestors) and

- is the forty-sighth Imam (Spiritual Chief) the testh Nakisnki Aviw

'llutu.,.&gis‘lhl'wshﬁ.theivc.' A
" ~(Then)you sre fo prostrate. Then say “Hak Sbah”{i¢, O Shab,

' arttrue) and tepest (the namos of) the ancestors of Vishou and of th

. (S’-nncﬂ'i_'hm:a-'"
De @ L ».-

bd
.
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say {tho Jescendants of) Aba Ta_leb Vali (are}— 0.C. J.

rd Shah Ismail.

Taki Mahomed.
Razi Abdulla.
Lord Shah Mehdi Mahomed.
Lord Shah Xayem.

Lord Shab Mansur.

Lord Shah Moezz. .

Lord Shali Aziz.
Lord Shah Hakem

17, N Qur true

‘18,
‘9- !
200
21,
”‘
23,
24, -
25.

- 264
27- .
28,
29,
20.
-1,

: Mastansirbillah.
‘Logd Shah Nizar.
Lord Shah Hadi.
Shah Mohtadi.
Shah Kaher,’
Lord Sbah Ali Zakaria

Our true Lord

ed.

Khud J alaludin Hasgart.
Alaudia Mshomed.
udin Xhoor Shsah,
din Mahomed.
true Lord Shab Kassam. :
Qur true Lord Shah
Our true Lord Shah

rd Shah Rukn

Mashomed bin
Mustapsichillab.,
Lord Shah Abd Salam. ;
Iord Shah Garib Mirsa, .
Sheh Budr All

Tslam Shab.

Our trae Lard

Lord Shah Murad Mirzs.
Lord Shah ZulSear Ali.
Our true Lord Shah
ar troe Lord Shah
Lord Shah Nizar.
Lord ’
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R .-O- C.J. inThy presence by virtue of the privilege. Thou possesseth, O our Master
Aga Sultan Mahomed Shab.
- . L]

1908 * * *
~ This Doowa is practically the same as the ona in Hassan Ali’s
Hait BBT iye, D, H. 128, and Ali Shah's time, D. H. 129, except the neces-
7 asv:hn' sary addition of the.Aga Khan for the time being. .
Kuax.  Bhoja means the henoursble or. worshipful person, the disciple.
— Now, Khojas originally werd Hindusof the trading class, inhabit-
: ing the villages and, towns of Upper Sindh. Their langtage is
" Sindhior Cutchi, a cognate dialect, and sach angjent religious wotks
as they possess.are wriiten in the Sindhi chamcter and language.
Sindh, an early Mzhomedan conquest, has long had and stillhas a
large Mahomedan population ; but a considerable portion of the
retail and wholcsale business of the country has always 1emained in
the hands of the Hindus. 7he position and circumstances of these
yemote and isolated Hindu traders weie msnifestly.suches to
. favour their conversion to some form or other of Mahomedanism.
It must be taken os established ncw that they were so converted

.- by Pir Sadrudin about 442 years ago. And accarding to the tradi-

tion of the great body of the Khoja cominunity, Pir Sadrudin camb
from Khorasan, and ‘was an Ismaili Dai, ormissicnary, sent by Shah
Islam, one of the ancestors of the Aga Khan,and the forma of

g ' _ Mahomedanisn which he taught his converts was the Shia Imami
Bl Temailifaith | o N
g "% " In the well-known case decided by Sir J. Aroould, The Advoe

7 . ) ' - cale-General v. Muhammad Husen Husein (1), that leamed Judge:
8 o sets out the varicus arguments for holding that Pir Sadrudin was a

Bt .© ~° Dai, ormissionary of the hereditary Imam of the Ismailis probably
Bt - Shah Jslam and that he. converted the first Khojas to the Inami

R e ~Ismaili form of Mahomedanism, . To my mind the  arguments
S . H he there adduces are such as no attempt bas been made-on the part

~ of tho plaintiff to shake in the present case. * i .
-~ Mot .it is admitted in this case that the followers of the Ags
Khan' are not necessarily limited to Khojes, aud wa find that
.. his followers ars to be discovered in Pemsid, Anbia, Zansibar,
) - . Bind, Catch, Bombay, Calcutts, Rangoon and other places. .Seo
e~ .- the evidencs of defendant 1 .and that of his various followers
B - who have been called as” witnesses. Ithas alio been proved in

e

" this case that for many. yars:past the followers of the Ags Khan
" hod beots in the hebit of making lagge voluntary comtnbuticis to

T . thaix Bickax Sebeb, & ¢. Lord snd Master, eat of roligious feetings
- : - ' (;') (1366) 12 Bow, L C, B 323, |
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to the Imam {or the time being of the Isniailis whom they revere

as their Hazar Imam or their spiritual head. I give a ‘list of :he

customary. gifts and also the vatious names applied to the Aga

Ehan below. L - :

|  Pir Sadrudin and Pir Eabitudin wrote the Gnans hich have been

- A7 putim evidence. The Dasavtay iras written by the former. The
RCAE Dasavtar; us 8ir Joseph Amould says, s a treatise in- 10 chapters,

‘X - alone. A '

" In my opinion the Dasavtar, ag might be expected, are the ocut.
come of an astute and clever brain. The object of the author wag
to' convert the Hindus to Mah«)med:mism, and the way in which he

) does this.jg by reconnting the vavious Aytars of the God Vishny

- until be finally comes to Al the sonin-law of the Prophet Maho-

2n Tnmacalate Gonception.  So, 2gein, amongst the Hindus, there

|18 & ceromony,. at which, T myself was many ' yeaix 3g3 present

" -whersin the Teaves of the"nim tres were Crushed -into's powdar
 #nd handed yound t0 the assexbled comuare,

dordl .. | 4 ) 3 &t& .
A 8 dloctored in the Koran Lurge The oral evidence
A IR Y thncanaﬁ’oﬁhun-h‘ Sug example of the ﬂleu-ylamldmcu‘, \Rcing.,
N Thtes witnessos were called before me who belang €0 what are
i:unnll‘ Npiis, . 230 &aguéltﬁlnﬂﬂy Shia hﬂlnﬁ.nmﬁﬁﬁy.
Bat they certainly adhers to some of the Hindn practices, for instance
they do not circumeize their males and they burn theiy dead, but they
are trie followers of the Aga Khan; and one could not help being
", struck with the dramatic aspect of the situation when two of those

"""""
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Haut Bug; of £ 4.sterling,

v, .
Tag Ags  During the progress of thiscase I

Kuay,  Strange thing that thege should be a

——  Sunnijs and the Aga Khan and his follo

[

onfess it stmek me ag a3

Ny antagonism betweon the

wers, for, in my opinion, by
+ the conversion of a lazge number of Hindys known as Khojas, there

roligion which, of course, is absolutely different from the Mshome.

dan. The offerings to the Aga

* Mary, the mother of Christ (in the West).
Hasgan Ali, the first Aga Kbay (which defendant 1 tellg yg is not

a title but a gort of « alias,” a pet name when Hassan Al; was 3’

- Young man) .was the sog of Khalilulla, whe Was murdered at the
- City. of Yezd in Peryig 4D 1817 in one of ‘those brawls

J

' -upon: Hassan Alj ] Dossessions, the govemment of ,
of Koani and Mehelat, and the hang of one of hig daughters in ma.

iage. This action of the Shoh was no douht prompted by his

Hagsa
ghter of the late' Sch, -Thy pos wp
grad-dmghte oh wae dignindly rfemms e

“kopt wp i revolt 41 1840, whea, overpowsred by

M}

R
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) : Zifficulties to contend with, for the Khojas thero bad always been
§ ; * 4is most zealous followers, and from thew, and the other Khojas in
the various parts of the East, ho received ample supplies. He
4 | aised a body of light horse, who, during the latter stage of the
- . “Afghan + War in 184142, were subsidized by Capt. Rawlinson for
g sorvice under General Nolt in Candahar. For these sorvices and
‘others which he was able to rendet to Sir Charles Napier in his
conquest of Sind in 184344 he received a pensim of Re. 3,000 per
month from the Govornment of India. The present Aga Khan gets
~ Rs. 1,000 from the British Government (see D. H, 227) since 10th
May 1886. In 1845 Hassan Ali came to Bombay, where and at

Poona he and his son and grandson have been residing. ,
« . Inl866 the well-known Equity suit came on for trial, which is
 reported in 12 Bom. H.C. Réports, the judgment wherein sets out
. the history of the Aga Than and his followers, which, by the
cleamess: of its arrangement and language, has formed the basis of
all subsequent enquiries. In that case Sir Joseph-Amould, summing
up the evidence before him, dcclares it to be judicially proved
that ¢ Mahomed Bussain, Hooseini, otherwise Aga Khan, ™ or; as

] " the Indian Government * His Highness Aga Khan, Mehelati,” is
; the hereditary chief and untevealed Imam of the Ismailis, the
present or living ‘holder of the Musnud of the Imamate, claiming

ho is more formally styled when mentioned in official documents by-

0.C.J.
1908
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—

=h . descent in direct ino from O, the Vicar of -God, throagh the -

_vealed Imams, Tsmail, the son of laffer Sadak. - : ;
_His influence is much wider thon was supposed when he first
arrived in Bombay. In India it probably does not extend much

S | . .beyond the Kboja community, who are chiefly settled in the mari-

. . timo cities-of the wost, in Sindh, the Punjob, and Cashmere. But

... the membe:s. of Sir Douglos Forsyth's Mission to Yakand ascer-
20 tainod that considerable- ¢

B B « Aga Khan of Bombay ” as their spiritusl head, and senid regular
| . - tribute- to him through agents in Srinuggar and other towns of
| . Northem India, axestill tobo found far north, surrounded by the
I uphmﬂ.&nnudwnmdﬁghum These Imami

Jamsiti Shias fomn the whole of the spatve population in msny of°

the vaBeys leading down from the Puinir, the elevated “Roof of

Bﬁdihhi,htﬂy,hmwuc’:eqtbym . :
In Porsia, Khorasan sad Westem Afghamistan there appear to be

seventh and according to the Ismaili creed) the last of the re-

jties of Shias, who ‘acknowledge .

0

|

i
b
i
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considerable- numbors of the Aga’s disciples, but they seldom, if
they can help it, avow their allegiance to him whilst living under
- a Sunni government. In the maritime towns of the Persian Gulf
.and Eastern Arabia, especiully under the comparatively tolerant
rulets of Omau, the Khojas flourish, frequently having, in n some
fommgr, a claim to protection as British Indian sub~

* Jects. On the African Coast they are found, in the same ports

where Vasco de Gama-found them as far south as Mozambique, It is
probable that to this day, if a traveller wished to visit the Central
Lakes in Africa, or the Ruby or Jade Mines of Badakshon in Central
Asia, he could not do better than procare introduction from the
descendants. of the *° Old Man of the Mountain "’ to his disciples
in those parts. In the present.case two witnesses, who had come

- all’ the way from Klorasan to see and do reverence to the Aga

Khan and were in. Bombay, were called before me. I purposely do
not mention their- names, for, as one of them said, their position.
- might be da.ngerous on tha retum to their country and their heads
catoffl - - 7
‘Hassan Ali died in 188! when defendant 1 was about four years
old and was succeeded by his son Ali Shah, who bad been appoint
-ed by him as his Pir or religious Depaty during his life time: Ali-
Shah was the Aga Khan-down tothe year 1835 when he-died. When
. defendant 1 was eight years old, Ali Shah during his lifetime by a
Firman appointed defendent 1, the Aga Khau, see Exhibits (51
and 52 on_commission). But defendant 1 at the time of his father’s -

S death being. oftender age, the management of the estate and

w77, properties was ‘taken up by Lady Ali Shah, until the year 1893,
.. when defendant 1, at "the age of sixteen yoars, took. them . up, - .Jea
2 ing, however, the domestic portion of the managemmt in his .

.” mother’s hands to'a certain extent.

ot w e

e

B

s Inowshteslmtlythonymvhdlthe Ags Khans lived and
' ,bmghtnpthurfmhu =

Allhwudxihunqtbeuprond&tthe lstAga'
Khn retained any property in Persis, and I think I may
' ukexuhtwhmhourmodnhmba he had to rely on his
from ~Government and the o&rxngt of his followers,

. pension
Grduﬂyh uqudmu&-,udﬁuo can be no dombt
" thathe > the laxge mumber

o ol’tmﬂmnuthu umpauxm from Persia. Ho .
"pmwwwtﬁamnmhyaﬂ else- .
"-whete, peemitted the membors of kis family aad some of his
xehiam ﬁo ruﬁp 1 ktl nrhu houses. B’adnq\m-d_




 stated” <

-, méit, expressly disclsims any such rights, .
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‘Property in Poona, where he followed the game practice. Ag .O. C. J
1908

the family inczeased,the_requirements of the family increased,

" and the property increased. In addition to that he fed, from a

et

common kitchen, all the -persons living on his properties. Haisr Biar

Allowances wero graiited in cash to some of the members of

v

his family, out of which they provided themaelves or perhaps T&Av‘“
~ome were provided by him with horses, carriages and servants. .
The same system was continued in the time of Ali Shap and
after his death by Lady Ali Shah on behalf of defendant 1, and
after defendant 1 entered upon his estate by defendant 1, T have

are for the benefit of the. members of the family as well as for .
the Aga Khan, and on this point a great-deal of evidence has
been taken on commission. | Before I deal with it, however, [
‘would like to mention -one or two points that strike me, The

first, and I think the most “important one, is that there ig no
assertion whatever in the plaint that offerings were made to the

~ Aga Khan for the benesit of the members -of the family-as wel]
25 for himself. - Para 2 of “the plaint. says:-«¢ As=such: Spiritua)
= - 7Head as aforesaid, the Ist Ags Khan: was-the

=recipient of large

. ‘and valuable Ppresents: 7from»-theﬂojas:axza£bieeaid;§id algo
. from - the Tsmaili Shias. -He also Teceived-an" allowance of
.* Rs, 3,000 a month from the Government of India.- All the gaiq
- emoluments or the investments now representing the same form -
32 the plaintiff contends parts of the entire estato of the said
. olaims to have- rights as ~hereinafter -

family wherein ahe

»"

The written statetent of tho 2ud defendan does mot set wp

 such adain. i l_isnply_'taysl she has been receiving allowances

ssof right. - . . _ o

It i3 not until we get to Cooshiok’s writen statement that this -

poiat i specifieally raisod.: Pare 2 of that written statément

saysi—

mnmnmmwmgm Bhd; HasspnAli, 18t Aga Khan,

——

dateslants sy tiat the efferings from time 4o time rocetved by

‘‘‘‘‘‘
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‘ Hasr Bret

- page 110 Mr. Dadachanji says :

. be made to fhis members
. the meaning of the.word

" have already been mentioned by

M . And ho guotes the 3

- .ﬁiﬂp‘! e
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wero and are received by thom not for their individual benofit, but for

- and on behalf of and forthe benefit of all the members of tho family s

shown in the pedigres;, Exhibit A to the plaint. These defendants say
that the whole family iaheld sacred by the devoteds, as the family that
supplies the Imam, and that the Aga Ehan for the time being is the titular
head and represeiitative of tho family.”

" There are cértain other specific circumstances which were

pointed out by Mr. Tuverarity in his reply. At page 78 of

'_Bhownagat Commission, Mr, Dadachanji made two_admissions
(1) that the oBerings made by the followers of Aga Khan in the

various Jamatkhanas were made by them on the occasions which
the witnesses who have given

their evidence, (2) that these offerings were collected by the

- Mukhi and the Kamadia and sent to the Hazar Imam in Bombay

‘either throngh-the Pargannah Kamadia or the Kol Kamadia by
means of . Hundies as deposed to by the witnesses. Then at

Tmam, to whom the followers

« My case is Ehat fhose relations of the
moneys into the treasury into

paid moneys on kissing their hands, paid the
and the Imam snd hiz relations lived to~

which the Tmam's moneys lay,
gether and enjoyed the benefits in
_the Imam’s mgney.™ - : _ ,
So at that time there was no suggestion that the Aga Khan is
not thé Hazar Imam. Then the plaintif°’s advisers were going
_'ont the theory that the Gnans directed that the payments ‘should

these moneys which were mixed up. with

‘A’ was progeny, but unfortunately for
this theory Vazir Cassum

" Ali, who Is on the yasi of the Imam.” o L :
' tes-the actaal Gnan which is Exhibit D, E, 292 sud-

'is to taseffoct :— —
I * o0y Asl AliTstheson of
Fairedin is what Pir Ssdrodin bes said, -

kB wat. tht thea, Inam in the time of Fir Sadru-
.o ll m. Dli 1 i T Ny oS

ihis wilnoss was examined aad did not turn up to cross.
before me the plaintiff and ber supporters
" were driven to conten

«of the family, and they alleged that -

Salamshah Rafs. Ag is Ali sois the Imam,
m‘., m./ \E.--») .

Ismail was called a man of great
~ dignity and good position and he explained the expression—see
sicns m;ﬂdmim_min!y‘ném

haﬁﬂiﬁ!mmwﬂ.lm ”"‘Mdmdlliog

| eamine him sad dockinéd to give any restos for his condect,
- T4t the hearing ‘
d that the Gnans were's recent introdge-

4 "tion of the Aga Khan,
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That commission lasted from the 2Gth November 190G to
2nd January 1907, and no gquestion was there put challenging
the fact that the Aga Khan was the Hazar Imam. More.
over, no question is put as to whether payments were made

_.to the female members of the family, with the exception. of

paymeénts to the.mother of the Imam—sce pages 59, 87, 142,

183, and 184, As Mr.Inverarity points out, this idea of the
" mother refers to the reforence in the old Equity suit to the

Mata Salamat, which referred to Hassan Ali's. mother, who
was appointed a Pir and therefore got offerings as a Fir.
Agsinat pages 183 and 202 questions are put exactly con-

© trary. to the .written statement of Coochick. ‘At page 183
| the question is this: “If I prove that there has been an

old custom before Hassan Ali's time to divide the offerings

437
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among the family of the Imam, what will you do!” At page

202 the ‘question ia: “Do you object to the custom in the Imam’s
family to divide the offerings ameng the family?” The answer

* - was ‘% Yes”” According to this case then there was an old cue-
. tom before Hassan. Ali’s time to divide the offerings. . When we

turn to the written statement of Coochick, we find it stated that
‘the practice has grown up not to divide them. :
" Then in the 2nd Book~Commission at Rajkote, Calcutta, etc.—

there again there is no suggestion made that any Qﬁ'erings" .
'were made fo the female members of Hassan Ali’s family except .
"his mother.  And reliance is placed on the Gnans as being the

suthority for giving the family a sharein the offerings—see

page 272 At page 246 you find the  first suggestion that '

‘ "nephews of Ali" Shah were paid their expemses at Rajkote.

Then at page 335 you have the svggestion-thet the offerings -

~were divided amongst the relatives in_ a fixed ‘sum for each
relative—sce page 335., That commission lasted from the 13th

* Ta the 3rd Book of commission no question’ is put challenging

inventions.

. Then in the evidence on commission on behalf of the plaintiff -

‘and the defendants who support her, iwhich ‘lasted from 3lst -
-~ Angust o 31st October 1907, no suggestion was made that the .
. Guans and Doowa werc receat inventions, but every one who'
_ “was asked sdmitted thet he knew the Doows and the. Gnems as - .
* long as he oould remember. Some of them said that they.
* "gould not say whether the names of the 48 Imams were recited, -

the Gnans “or challenging the Doowa- as having been recent.
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because they, were said so low that they could not hear. An.
attempt has been made by the plaintiff and the defendants who
gupport hier to shew that the Koran enjoined payment of offerings
to the members of the family, but it is clear that the passage
(sce page 143, W& Co.) ‘refers tospoils
taken in .war and not to ‘offerings such as these. in question.
‘Upon the first of the two main points in this case, a mass
" . of evidence has been given, which of course I must deal with,
and it may, I think, be divided conveniently into two heads—
(1) the ovidence taken on commissions, (2) the evidence given
before me. : o
I propose to deal in the first place with the salient points
in. the plaintiff’s cvidence on commission. And I may say at
once that the .plaintifi’s witnesses were called” to prove
generally that out of the offerings, utentils of the Jamat are
" bought, furniture is bought, repairs of the Jamatkhana made,
* expensea of lighting the Jamatkbana made, wages of the
servants of the Jamat paid, help is given to the poor persons
belonging to the Jamat, and out of that whatever balance is left
is seut to the Aga Khan and his family.
The first witness of the plaintiff goes as far as to say that

i he considers “His Highnees “the Aga Khan and his family as his

" Murshed, t.¢., spiritual leader. After denying that -there are
" already factions amongst. the nw he admits that -

. there are tywo factions amongstthem. " He says urther that he
Ynows some relations of the Aga Khan have filed a suit against

© him, but he does not know what the case is about. He does not

* " ‘know that they claim to bave a right to a share in the offerings
¢ which his followers -make to the Ags Khan. No one spoke to '
. him as to the nature of the claim in suit.. He does not under-

“’ “‘stand what is meant by Ismaili nor what an Imami mesns. He

.5 does mot understand what Shia Asnssheri meaus, slthoagh he -
.understands what & Shia means. He does not know who the 12

* Imams are,

_ When their names aze given to him, he says he
. .- does ‘believe in them. He says-that he ounly regards « the male
- members 88 our ursheds, but we do not regard the females- as

" our Mursheds. “We regsrd them only a3 ‘Bibis of thoﬂnnhedl-’v :

e 2ad witness, Jaffer Mowj, does inow what is meast by -

- Asnashari Khojss. They believo in the 12 Imamsonly.- He  ~
; ey ) - _ L,

P
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gives their names :—Ali, Hasan, Husein, Zenalabedin, 0. 0. J
Mahomed Bakar, Jaffer Sadak, Moosa Kasum, Moosa Raza, jq0g
. Mahomed Taki, Ali Naki, Hasan Askari and Mahomed Mehdi, —~

=" He believes only in these 12 Imams, as the truo Imams descend- Hasr Brot

"ed from. Ali.- Hed ‘ t the - t. Xh v
rom- Ali. He does not accept the - presen Aga Khan as o Aca

" 'his Hazar Imam. He saysbe never heard a Doowa in hislife " gu,x

and does not know that the names of the 48 Imams, including —-
. the present Aga Khan, are recited in the Doowa. His evidence
is also very. unsatisfactory as to there. being two factions

. - amongst the.wi He Admits the Aga Khan is
s " entitled to do with the monies, i offerings, as he pleases. Ho

“¢ammot quote a single text from the (nans, i.¢., religious books .
of the Khoja faith, directing that the members of the family be
recognised as Mursheds ; female members cannot be considered

— as Mursheds as they are merely Bibis.

The 3rd witness, Bundeali, denies that there ‘are ‘fa.ctidnn

" amongst the Khojas in Bhuj. He admits that # when the Talikag
_are received in the Jamatkhana, they are saluted and the seal
 thereon. kissed by us,” although he ‘does not remember to have

. . salated or kisted a single Talika.- Thesc Talikas are from the

“.. - ga Khan Saheb and in bis name, He admits. that dozens of

"+ Khojas in. Bombay and other places believe in the Aga Khan as

" their Hazar Imam' ds the Dhani of the Hazar Jome, and such

.+ Khojas are known as Shis Imami Ismailis, He does not can-

* sider any ome as Imam except the fiest twelve, The female

- "members of the family he does not consider as Mursheds. They

7 are merely Bibis. - . ' : L

.The ‘4th witness, Qﬂgﬁ%ﬂ'\; does ‘ot know. that in the

.‘f-";'-:-]}_ooyntha'namq-.cf.th'o ms - are recited. He recog-.
*.. nives oumly.one person as the Murshed, that is-the Ags Khan,

‘who phows him the path in. religion, and. ‘considers him

77 . 'slome.as his Murshed.: The monies are sent to him for the
"+ reason that he is Marshed. The members of the family would
1 bg‘uﬁ&dhth,%ﬁa out of the payment remitted to
%1 Fir Mahomed Sanya, witness No.1'on the Mandvi Commission
-~ . says that beregmids Goockick as his Murshed.. .He regatis the
-7 whele femily of the Ags.Khan as his Marshed. ‘He regards
.. every member of the Aga Kban's family as his Murshed; having
' the same position 2s the Aga Khan as.Murshed. “ We would
" give the same respect o any other Marshed from the family as
- e’ would give to the Aga Khan himself.” He says he never '

4
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O. C. J. kissed the hand of any relation of the Aga Saheb whenever such
1908  Telation ihight happen to be with him. But has kissed the hand
~~  of Aga Sak:b on two or three occasions. Although he knows

{ Huug ss1nr that 48 names are recited in the Doowa, he has not heard nor

v. does he know the names, but he knows that 48 are the names

?‘Efxﬁ:m from Hazrat Ali down to the present Aga Khan. He himself

—  believes only in the 12 Imams. He says the Asnasharis believe
in the 12 Imams, including Moosa Kasum as the 7th, and the
Ismailis believe in Shah Ismail and his descendants as their
Marsheds. He is not prepared to swear that the Ismail; Khojas
do not believe in Shah Ismail and his successors on the gadi up
to the present Aga Khan as their Imama,

Versey Banabhoy, witness- No. 2, says that, out of the balance
of the offerings, moaics are sent to the Daaramguru for the
maintenauce of himself and the family, and he gives specific
instance of money being paid to Ali Shah for himself and his
family. He is a_daily labourer, earning about Rs. 13 a day,
tho joint earnings of himself and his son. He has never heard
the names of Shah Ismail and his descendants on the gadi down
to the p.esent Aga Khan recited in the Doowa., He would
regard “all the the descendants of our Mursheds down to the
present Aga Khan” as his Mursheds, He also says that “the
female members of the descendants of Shah Ismail would not
be our Mursheds. They are merely their Bibis,” v

Witnoss No. 3, Nathu Virji, is neither Shia Ismaili nor Shia
Asnashari He cannot say what sort of a Shia Khoja he is. He

~ does not understand what is meant by Shia -Ismailis - nor Shia

Asnacsharis. But he believes only in the 12 Imams. He also

says that the Bibis of the Mursheds are regarded only as their

Bibis. Hehas never heard the Doowa in which the names of

the 48 Imams are recited. He admits that the Khojas of Cutch

do not regard Coochick-as Dharamguru, as they_regard-the-pre-
- sent Aga Khan, and he ‘siys as foilows:—* The present Aga -

Khan is onthe gadi. Inow say -that my previous statement

that all our Mursheds including: the present .Aga Khan are

entitled to equal respect and reverence is not correct. ' I cannot

give the name of a-single member of Aga Shah Hagsan Ali’sfamily

who has ever been regarded as Dharamguru by 'our Jamat or

: by any other Jsmat anywhers else in the same way asthey
" regard the presont Ags Kban and bis fathor and grand father
repectively as their Dharamgurus. As a matter of fact the other
members vf Ags Shah HassanAli’s family are not -2egarded by
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the Khojas as their Dharamguras just as they regarded Aga
Shah Hassan Ali.and Aga Ali Shah ag their Dharamgurus, and
do regard the present Aga Khan as one.. These three persons
have been on the gadi.,” He- also mentions one occasion on
which Jumabhai Tsmail said that-the Aga Saheb was coming to
the Mandvi harbour snd somethingshould be given to him for

" the family of Shah HassanAli, aud another occasion on which he

said it was resolved to give the Aga as nazrana Rs. 125. He
gannot explain why, on the second occasion, 1o mention is

"made of the family of Shah HassanAli, and.I should be disin-

clined to believd this witness altogether on this point. He says
that except the present.Aga Khan and Coochick Shah he does
not know the names of any members of the family of Shah
HassanAli nor has he seen any. A

Ladha Rahimtulls is a gervant, and he "says whatever
balance of the cBerings is left is sent for the food of de-

fendant 1 . and the family of Hassan Ali, and that the money

is sent for that family in order that the children may be fed
because Hassan Ali “is our Murshed” (It appears,: how-
ever, thathe earns ouly Rs. 10 & month. His evidence, as
to the entries in his ‘books, in cross-examination does not
strike me as very satisfactory.. He considers the present

Aga Khan as his Marshed and apparently fences a pgreat

deal on the questions he is asked.

* ‘Mzhomed “Ranji,-- commission ~agent and doing busines
on his own account, similarly says that the balance of the
offerings is. sent to Bombay for: the family of Hassan Al
because ke is their Murshed, . Ho says that he was present
when s Ba. 125 speken by Nethw Virji was paid for the
family of Hagssn All, and he ssys that it was said at the

" mesting Gt it was for the family of Hassan Ali. But
Be P

ays t he follows st present the Ehejs

0. 0. J
1908
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ix Ismaili faith, e cannot explain  what Shia Temsi®: -
means, and to the question “If those who follow the
Shia Ismaili faith believe in Hazrat Ali and those who
have succeeded him on the gadi down to' the present

B 656
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g.C Aga Khan as their Imams, do you still consider’

yourself as a Khoja following the Shia Ismaili faith,” he
answered “No.” from which it would appear as if his views

Hist Bt on the sabject of his own religion were somewhat obscure
-:;m:i“ to say the least. Then he says he believed only in the 12

‘Imams, “He does not consider himself at present bound to
follow the Doowa in which the names. of the 48 Imams are
recited. . He'does not regard the defendant 1 as his Hazar
Imam; From- this it. would appear to me’ that this witness
iz a seceder. Ho further says: S

“ When I 6aid in my examination-in-chief that the balance, after consalt-
ing the members of the Jamat, Is sant to Bombay for the family of the
Aga Bhah HassanAli, I gtated simply what I had heard and not from my
own knawledge. T have never seen since I have been acting as the Kama-
dia, or at any time befors that, any writing in which it was mentioned that
our payments ware for Aga Shah HassanAli’s family’s maintenance; nor ean
I prodace any such writing in support of my. statement. I have not seon
any eolry in the books of our Jamat stating that the payments made to the
Aga Shih wero for tho maintenauce of Aga Shah Hassan Ali's family.™!

- His  cross-examination, as to the payment of the
Rs. 125 to the Aga Saheb, tends to throw considerable
‘doubt on my mind upon his evidence on the poijant. - He
further says that the amount which each member of Hassan
Ali’s family would get would not depend upon the nearmess
of the relationship to the Aga Khan, and the males should

. get.the ‘same share as the females, provided they are-the.
members of that family,. He cannot answer the question :
would you prevent the Aga Saheb from spending the monies
g helikes ! The noto by the Commissioner at the foot of his

. examination shows that he is an unsatisfagtory witness. -~
. . The next witness is Bandeali Dhalabhsi In crosseoxs

B .. .amination he says that he believes on yin 12 Imams and not

in'the present Aga Khan as hii Hazar Imam, whersupon
" his examination promptly concluded and the Mandyi com~
- Bshimtulla Hamir,. the first witness ‘on the Mundra come

mission, says, as usual, that whatever balance is left is ,
sent to -the family of Hassan Ali for their. maintenance

- which his master had given to. the Aga’Saheb, but the first
'« amswer he makes in cross-¢xaminstion is that he follows the
Shia Asnashari faith and has been doing so-for the last 20 years.
Before thet he folityed the Ehis Irmaili faith. At present, as’

- Y
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an Asnasharihe believes ouly in the 12 Imams. He goes on to
say that, as a Shia Asnashari, he does not believe in defendant 1
s his Hazar Imam ; those who believe in him as such are known
83 Shia Imami Ismailis. After he became an’ Asnashari, he
ceased making any payments to the Aga Khan and the Jamat.
khana, When he was aShia smaili, he believed in Aga Ali
Shah as his Dharamguru. Then he says, “I believed in him as
my Murshed.” He did not believe in him as being on the gadi
of Hazrat Ali, He did not believe in him as being on the gadi
of Murshedship, He cannot point out any text from the Gnane
directing that the Shia Ismailis should recognize the family o
Hassan Alj agthoir Mursheds, and he further says, “when he said
that Hassan Ali's family membérs were their Mursheds, he said
#o simply from’ what he-had heard from other people in  his
Jamat.” He.goes on. to say that all that he stated in examination.
in-chief as to.the disposal of the monies by the Jamat was stated
on hearsay, His cross-examination on “the Mehmani incident

. ehows that he is not very reliable on the subject.

Ladha Vali is a trdder at Mundra. He believes in the 12

 Imanis as his Mursheds.and follows the Asnashari faith, He dves -

not say that the balance of the offerings is given to the family
of the'Aga Khan. In fact in ‘cross-examination he says. that
no payments are:made out of the collections made at the Mus jid
for the family of Hassan Ali or for any one else, They are not

- sent tothe family of - Hassan Ali, .because those who attend the -
Mausjid do not regard them as their Mursheds and have nothing

to do with them. . He does not assist the plaintiffs case much.

. Ladha Dewsi says that the balances of the offerings is sent .
"% the Aga Baheb for “imself-and “his - family, by which ‘he

" imderstaxids Ali Sha’s brother - Aga Jungishah, Zenalabadeen,
He also is an Asnashari -and -used to regard the Aga Khan ag
his Dharamguru- He mentions a Mehmani given to Aga Saheb,

" but on cross-examination does not give very satisfactory accoud t

Adat Jivrajis ‘an Asnashari. He also says that the balance
of the offesings is sent to the family of Hassan Ali, and he says
monies used to:be ‘sentto Hassan Ali and his family from the
Talikas which used to be received and which were read out i
the Jamatkhana. He says these monies werc sent to the
Hassan Ali’s family as Syeds, but the monies were never sent to

them as' Mursheds, and it is not correct to say that Hasgan Al{

az.tdhis family are the Mursheds of the Khojas. e .
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0. 0 J.  Yadha Devji says the offerings were sent to the Bombay >
1908 Jamat in Wt;r\a?)r that they may bo given to Hassan Ali's family,
—~  In cross-examination hesays that he is an Asnashar and then .
' Huz Bt he makes the astounding statement that, during the 12 years
.. 9 that he attended the Bombay Jamatkhana, he neither heard °
-Tgf:‘ the Doowsa which used to be recited there nor did he know what
" “ewe tortof Doowa it was. He never heard the Gnans which used
to’ be recited thore, and does not even know that there are’ +
Gnans of Pir Sadrudin and Pir Hasan Kabirudin, He says only o
the male members of the family of a Murshed would be regarded o [
as Mursheds, The female members would simply be the Bibis :
of the Mursheds.- HassanAli never claimed to be an Imam, ‘L
If he made such a claim it wasa false one. He never saw the - -5

Bombay Jamat making any payment to ‘any member of Hassan
Ali’s family and the statement that the Bombay Jamat used
~ tomake the payment of the monjos remitted to the family of
Hasan Ali was made from what he had siniply - heard from the
. other Khojas, but he cannot give the nameof a gingle suchKhoja.
Datar Dina, witness No, 1 on the -Bharapore Commission, isa
grocer. He says that the balance of tho offerings was sent to
the Bombay Jamat for maintaining the family of Hassan Alj, < h
He first says he had not seen Hagsan Ali Then he saya = [
- Do had [seen thim, but ke doés not know when and where, '
‘He. never heard the Doowa .recited in his life, He does not
. understand what Khoja religion is. He has no idea of what a
Talika means, - ~ -~ .~ . - T
lguggg: the Patel of Bharapote and a_cultivator,. says
“that " the. ce of offerings is sent to Bombay to Hassan Ali’s
- family. e does not wndoratand what is-meant by Shish, He
' believes in the Imams whise names are recited in the Doows, Ho
. regerds the familied ‘of ‘the 48 Imams from Hasrat Ali to
- .. Sulten ll'nhoﬁedﬂhnh;gl,_,“m'l[urihd@.”,;,ﬁe',ldmiﬁ,*vhm-,
-- Hassan Ali'was alivehe was ‘our Birkar Saheb, ~On -his gadi
-~ muccoeded Ali Bhah who then became our Sitksr Sabeb, Sultan
© - jMahomed Shah succeedsd Ali Shah and he thea becamo our
. !8irkar Sabeb.” He says that when the words “accept Moulans
- jSalte Bheh ™ -used t0 . bo recited by the person who

suy writing, eatry or deniment,
a8t the monies remjtted by the
of Hazrat Alj or for the -
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Alidina Moledina, Khoja by caste, is an inhabjtant of Kera, 0. C J.
He says the same as regards the balance of the offerings and  1gos
says he sends the monies to the family of Hassan Ali knowing <

them to be ©our Mursheds ” so that they may maintain them- Hus B!

gelves. ' In cross-examination he says he believes at presont Tx:' "
not in the 48, . He considers Shah Ismail “gax

only in the 12 Imams, >
as a Syed, as also.all the ancestors ‘of Hassan Ali, He says he
Sadrudin but does not re-
member them, Ho regards Hasan Ali as his Murshed because he
gave Bodh to his grandfather who regarded him ag his Murshed.
He says that ho heard. Coochick giving Bodh at Kera in March

. or April 1907, He says that Jungi. Shah gave him Bodh in
. Bombay in Samva

t 1932, He says there ¢an only be oue
Murshed, His name is Gadi Varas Aga Sultan Mahomed Shah. He
gays, “ We consider our Murshed as our Sirkar.” He regarded -
Hassan Ali alone as the Sirkar Saheb, He cannot produce any
‘document to show that any monies were remitted by the Kera
Jamat to Hassan Ali and his family, He may have read the
Talikas but he does not remember them. From his cross- -
examination with regard to the Police proceedings agsinat him
it is evidence he is very hostile witness to defendant L.
The next .witness Nathu Qangji believes only in the 12

Imams and not in the 48, He goes to the length of saying that
_ elthough he has joined in the Doowa which is recited by the

" Ehojas in the Khoja-Jamatkhana he does not know how many.
names are recited in the Doowa and he has not. heard a single -

-pame vecited in the Doows, He does not know how to recite

. the Doowa. * He considers himeelf a Shia Khoja but not a Shia ™

Imami Ismaili, He says that it is not recorded anywhere that -
_the monieg are sent for Hasssn Ali's family. He speaks to

" defendant 1 having Karsazi placed at his feet when ho came to, ...

- Kera in Samvat 1960, - According to him the nearer relations

of the .Aga must get a Jarger share out of thé monies remisted
than those who are distantly related. :

' After this witnes‘s‘ Alidina Moledina-was recalled and his ]
evidence shows that the books of the acconnt of the Kera™ Jymat |

which -hie was directed by the Commissioner to preduce in

~ Court are not produced. . -

. Abdulls Piradina, in business at Kera, speaks to the balance .
of the ofierings being sentto Bombayfor the family of Hassan AL,
In crossseXamination he speaks to factions being in existence

in the Jamat at Kera and his having been charged with rioting
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0. C. J.” in the Police Court. He cannot account for the Kera Jamat ~
1908 being referred to as the Ismaili Jamat in the last hundies sent
... Dby the Kera Jamat except that it must have been by some

Hiant Bist mistake. He believes only in 12 Imams, With reference to the
_Y.-- Karsazis remitted to Bumbay he wrote in the books of account
THK‘H‘;L:‘ “of the Jamat that the ‘monies-were remitted to the Aga Khan
- Saheb in Bombay. He tries to explain why the baoks of account
were not sent before the Commissioner.
 Meherali Mahomed is a cultivator at Kera. He says that the
balance of the oficrings is sent to Hassan Ali’s family by which ..
he means those born of im - for their .expenses. In cross-exa=
- mination he «describes how.- Coochick .came to Kera, mades
speech to the Jamat, and they placed 200 Kories before him.
These monies were paid for Coochick himself. He also believes
~ only in the 12 Imams, Ho says that the Jamat does not xecog-
: nize the defendant 1 as their Hazar Imam, ‘
j " Haji Kasagy Haji Dhala, in business at Kers,-isalto an
.- - Asnashari and became one about three years ago. He says except
g ' ' the 12 Imams all the: descendanst of the prophet must be treated
as Syeds. .
‘ © ' Meherali Rahun 38 tho first mtness at Anjar end is in busi
2 - ' ness there, - He says the balance of the oﬂ'ermgs is sent to the
1 Bombay Jamat for the family of Hassan Ali. In cross-examination -
he says that hisxeligion isthat of the  Musjid, 4. e. belief onlyin: -
the 12 Imams, which faith he has been following for the last]12
~years. He does not'know if defendant I's name used to “be-
recited in the Doowa after he came to the gadi. From the note
" taken duting his cmns-enmmatxon he seemsto be a moat un-
. matisfactury witness. . .-
s . Jaffer Hasan of Naga_gore, in: busmess there, says the balance
‘ of the offerings was sent to the Bombay Jamat for the familyof
e the Aga Sshebs who ars.. “our Dharamgurus.” He is alsg an -
- Asnasharias !nnfaﬂxer was before him.: He does not know
i whose names aze recited in the Doowa.
- Hirji Visram of Simxgra, a grocer, does not knowwlut isdone -
w;ﬂ:lhepqmenanm “the Jamatkhana. - He' alge is -an.
.. Asnsshari, He.believed in the Aga Khan before.he beeame T
<7 .. Isdha’ ny: that thebalance of the offerings is sent tothe
" Bombay thofamily of Hassan Ali who ace his Mursheds,
T Mkla]l o Fagalpere .aays that -the balance of the'
. oﬂ'ermgl fs.seut to .Bowmbay for .the..Aga: Saheb’s Tamily for
.. their expimdes ss Hassan' Ali was their Murshed.
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< 7. I have gone at, length through each of the witnesses on 0. C. d
commission called by the plaintiff, and it will be- seen from my 1908
remarks upon them as I went along that they do .not strike one |~
as being of & very satisfactory character, nor are they in ds
good positions generally as the witnesses called on behalf of Tx:A
the 1st defondant. TLose witnesscs wereinhabitants of, and’ K
were examined at, Bhownagar, ‘Junagadh, Bajkote, Calcuttd, —
Rangoon, Jaxnagar and various parts of Cutch and Karachi and
anzibar, They are {aken from every class of the community.
L ming"at the mass of evideace they have given, it would be
impossible f#& me to-go through each of them, as I have dono in
the case of the plaintiff’s fvitnesses. / [His .Lordship referred to
the names of different witnesses and continued] Ihave select=
ed these witnesses after porusing the whole of the cvidence twice,
The first and'most important point as regards this evidence
to my mind is that it is evidence which is strongly against the
pecuniary interest of all tho witnesses. Very largo sums in+
dced are paid from all these differont’places to the Aga Khan
AR for tho time being. - . ' o
. " «ge following are the ceromonios and occasions upon which
W the Aga Khan is entitled to receive fces :— _ 4
: ——This takes place after tho recital of Gnans ig
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g o L - -~ over, e, three times o day and sometimes twice. The followers
i Rl T or Murids bring {rom heir houses swectmeats, Sruits, cooked and
A2 . . " ancooked food, for the Hazar Imam. - These srticles ace placed
bo ol L D inteeys on benches. - Then the Mukhi Kamadia puts them up
0te .| " for auction in honour of the Hazar Imam, The first Melmani
e “ I ferihes vhe -highest -price, . the second Jess and the third is still
S L " less. The money is paid on the spot and the person paying it
mes 1 o " says:  This is the property of the Hazar Imam.” After the
Yol 4 auction is dver the followors come near the Mukhi Kamadia and
2oy S - *For that money is paid. - No i is fixed. The Mukhi then jeins
' . - his hands with thohand of the donor and says: “All Allah -
" “donie” N Naist Murad Kabulksre.” Hay&!i(&ﬂﬁ)seuﬁoridﬂthﬂi
2 L L L wishes, The mokey which is bid for the’articles is more- than
tea S & .. the intrinsic value of thom. . The fruits, etc., may be eqteh: at
tothe : , tho Jamatkhana or the housts of the purchaser. 1oro than “the
-+ intrinsic valuo of the articles is paid, because thoy are brought
& ghe LAy as the Mehmani of the Imam, ot T
' ) ~ Again the Khojas drink wator mixed with. the Korlolla® dust
7~ (Abe-Safa)daily atd specially nt now moon ot tho Jamatkhenn,
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- "0 0. & Money is paid to the Hazar Imam on that occasion.
. qg08 - Agsin the Punjebhaia or tho ‘Khas' special Marids of Aga
Lt Khan make payments on the days on which they mieet to recite
. HanBot g* Mhjlus of the Gnans ond the tenth chaptor of the
% .. % Dasgelar. Punjebhais~one who joins palm with palm or
five Trothers or assembly of brothers, Each Punjebhai has
- aday alloted to him, ¢ g, the witness Joomabhai was a--Wed-
- nesday and new moon-day Punjebhai, - o '
" - ... Dgain there is 8 box with & slit in it in the Jamatkhana and
- J the safe itself has a glit in it into which payments are made to
the Hazar Imam ¢. g- the Dassoon or the 2 annas in the rupce.
> ... dAgsinon the-birth of 8 male Ra, 2-10-0 is paid and of a female
.. Yor & martiega’ Rs. 8 for' Oomani Kori, Re, 10 is paid for
e Hasiwanm\m paid % by the bridegroom’s father. The
.* bride’s peoplo pay Re. 2 for Mandwani Doowa. -1t is said -at
;. theplace where the marriage is performed.” Doowa at the house
" 3s Haiat Mured. ' Atthe house of bride and bridegroom—
" Saxris Dascon—is & porcentage on -the dower 2 annas in the
" Rugee.” The dower or Dgj -consists of ornaments and clothes. .
" Ja connection with death, the Mukhi Kamadia is sent for and
" ¢he 10th chapter of the Dasaviar is recited. Ths Samar Chkenia
1.~ . isperformed with reforence to death, Some people have it done
- .. whenthey are alive. - Money is paid then for the Hazar Imam.
475 Aferthe body ia buried, other payments are made at tho Jamat-
| .. Xlana,namely, Semar money for the Hazar Imam alono, The
.+ olject of the Samar payment is that tho saml of the deceated
. siny rest in peace and get Sawab., Samar=provisions for tho

© scossthe Syx)c T . :
: * " .Another psyment is called Sirni Halwa (8 sweet); when the
o .y «Fnzar Imam comes ‘to the Jamstkhana, Simniis placed beforo
" | Tn. He touchds it-and “the - followers, sfter.placing money

;.- before him,eat the Halwa, . L .

‘Bvery new wooa. there is & ‘payment called Chandraks,
T " On. the Tth day of cach mouth the followers fast for 4 hours
7 fem G0 105 m; Sud payments are made in respect of the
G  YWhen the Fxzar Imem nantes a child, a fee of Rs, 2-10-0 is
: ' '.Fﬂfor&ﬁdo'an&liq- 146-Q for afemale child. -~ - -

-

:  journey. (Quere—: The connection between this and the coin.
‘piaced in the mouth of-deceased Greeks to see them. “safely -
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: There is another ‘coremony called Sit}j’-_”j%@: literally the O.0C.J. .
oﬂ'erxng of the head, In this ccremony the follower puts the 3908

whole of his property at the disposal of the Imam throughthe
committeo of elders in the Jamatkhana. But they magnani- Hat Bmt

" mously reljeve him from such an excessive sacrifice, They fix v.
Tux Ads,

the price at which he is to buy back the whole of his property Kuax *
and the price so fixed is paid to the Imam. " —
I myself went with the counsel .of some of the pames to the

Jamatkhana and saw the Thalsufra and Sir Bundi,

- 'We sat on chairs in front of a raised scat.or throne on whxch
the Aga Xhan sits when he attends the Jamatkhana; The whole.
large room was full of Khojas seated aund ,at times kneeling on
the ground, in another room the women of the community were

- collected in large numbers and going, thrOugh similar - cere--

monies. It was' a most impressive sight owing to the reverence,

with which the whole proceedings were conducted. - I may.

mention that the plaintiti’s and Goochick’s ‘counsel were- invited

to accompany us_as was also Coochick himself, “but for some,

Teason or another-—whether prudeatial or - otherwise 1 cannot

say—the invitation wasdeclined,

The following aro somo of the titles of the Aga Khan —

Hazar Imam Present Imam, -
leaaqaﬂhm..?mntbnlduotthemnﬂo. e

* Hazret Moulans Dhani=Present Lord, the owner.
%X Dhani Salamat (Datar) Dhui=l(ater—my he be nfe. tl:e G:.nr.

. P‘wSalamWr. : o _
SGiah Pir -Great Locd, | L n et
' ~Glf1"f-8pkltﬂlimtmem. . ".' R -" g A
- 'Pir Skhak’ andvﬂnn. RO & AR - SN

One witness Pirmahomed Ibralum (p- 428) saxd “ He is our

Hazar Inam ‘and the garland of my heart aid the hght of my
" .

Whoa these Rames are pronounced m follonrt bow,” :

Phe acknowledgments of the Karesi (or remittances sent to-
Bombay) are described as in “ the presence of Khudavand Dlnn,
IWM * ‘Ehgdarand’ ncnnx Inrd. : :

One wilness says: - . o LT

“ When the Talikas (ie., d documents which weompany remitiances to
Bombay) are uenlvod.nldstho suls bmo tqu u..mlnﬂh,

Hazar Imam. : !
Every witnces before we when ho montmnod dm namo of tho

Aga Khan made an oboisonce, aa-thaydid during the ovidenss:
on comnunwu-sco pago 317 (inder alm) Suoh ot‘ thg Agy

352
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Khan’s followers as are Mulhis and Kamadias do their duties
gratis and out of respect and regard for him. . When the Ags
Khan eutered the Court all his followers, who were crowded in
it, rose up sud I allowed him to give his cvidence in a chair,
50 as toenable them to resume their seats.

Another fact which strikes one upon this point is that practiv

cally none of the witnesses on _either side knew anything about

" ho the membera of the f amily were. They only knew one or
.two by name, ¢g Jungi Shah and Akbar Shah, and many of them

only saw Coochick Shah on the commission. This fact ig impor-
tant to my mind because kaowing -the native character as ons

' does, after » long period in this country, it is to my mind very

difficult to suppose that all these-persons for many years have
besn in the habit of contributing monies towardsthe main-

tonance of persons whose very names and relationship to

the Aga Khan they were wholly iguorant of. But. in my opinion
thedecumentary evidence adduced on the commission on behalf
of 1at defendant is of still greater importance.. .

"’ As regards the oral evidence of course it can be said that the
witnesses for the plaintiff sapport the case of the seceders,
while the -witneésees for defendent 1 support-him and. therefore,
the evidence on both sides must be largely discoun

o R

saggestion has been made that the defendant’s exhibits on com~

. mission, which amount o no less than 133, or any of them, are

fabrications or forgeries; .- , .
1 shall refer merelyto the exhibits themselves for to deal with
them ju detail would take far too much time. - - -
[His Lordship refetred to the various exhibité and continued:]

. Tocking at all these exhibits, in not-one of which does the
*.name of suy member of the family of any of the Aga Khans for .
the £ime baing appear, it is to my mind jnconceivablo that the

parties paying these monies should not have made some mention.

" about themembezs of the family bad they intended the monies
- they'paid or iy part thereof£0.go. for them. Not only are the
foltowsrs o the Aga Khan in the habit of paying Ehese large

swns of money, but we find that in some-cases monies were paid

aﬁ-m.mtorthopurm, of imsuring thelr goods—see ‘

Fx Wi 4, pige 6, sud Bx. No. 63, page g3. Also as sppesrs

" from Ex. Na. 4 monies were paid to him to avoid “the necessity
* of paying docter’s fees and aleo fess to lawyers, from --which it

would seéai as though the followers believed that the Ags
was _zﬂ:ap'b_l.e.oi ensuring them. in respect ‘of their spiritaal a8

+
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well as their material welfare, for there can be no question and C

in fact it 1 admitted by several of the witnesses on behalf of the
plaintiff (before they seceded)that all the offerings aremade in

order that the persons making them may get Muktior Sawab, LI

i. ¢, salvation in tke next world. ) ) ' .

In a case of this kind the principle to be applied has thus
beenlaiddown: ' o '

“In .'&etermiuing whether the performance of any paiticular rite promo-
tes any particular religion, and benefits the members of the church or
denomination, or body who profesa it, the secular Court must act upon
evidence of the belief of the members of the community concermed, It
can havo no other guide upon that subject - O Hanlon v, Logue. (2).

It iswell-known that in matters of this sort the human mind
&esociates an idea of reciprocity and a few days ago I came
across a note at page 25 of a book ‘written by F. W, Bain, “In
the great God's Hair,” which seemed t5 me very apropos. It
ruus as follows: “ Plato'sidea that the relation between gods
and men is one of commercidl reciprocity is Precisely that of
the Hindus who lay it dowa in a hundred places as the
essence of the “Stithi’ or established constitution of things ™
Plato “Enthyphro” last page, Cf. Katha Sarit Sagar (last

" book), where the gods say to Shiva “the world of yods is always
" supported by the world of .men ;* also Kalidas’ Raghuvansa, I,
‘18, where the king is thus commended, “He took taxes from
his subjects only for their own good as the sun draws vapour up
to return it a thousandfold to earth inthe shape of rain? I
would also refer to the well known text “ lay up for yourselves
tredsure in heaven where moth and rust do not corrupt and
"thieves do not break through nor steal”” = -

I now propose to deal with the evidence given before me on

this point, *As “I'have already pointed out the suggestion that

the members of the family of the Aga Khan are entitled .as of -

- tight to share in the offerings made to him is one not put fore
-wvard in the plaint, and the evidence on the part of the . plaintiff
and her witness before me was of a very unsatisfaclory

. character. 7

. At page 28 the plaintiff says ‘that the .family was considered
holy and the Khojas made payments or give presents to the
Aga Khan and his des:endants and children. At page 57
she says :— : . '

*“TI I gave my evidence hercin I had not alleged in any document;
' (1) [3906] 1, 1. IR, 279,

ee

T

1
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. C. J. whalover that offerings were made to the members of tho family personally. -
' At thotime of plaiot L did not recollect, I did not make this allegation in
¢ in correspondence.”” At page 62 she admits that

1908 any of my affidavits no
—— sho never said aword to Framiji aed Dinshaw, her {hen Solicitors, sbout

Hast Bt sharing in the offeriogs. At page 64 shesays:
9. « When I first reccived oferings from tho Khojas personally, I was 1

g Aqa cae’t says how old, but about ten or twelve years old: I can't give the
Kuaxy  names of those who gavo me offerings personally.” The offerings I got
— when so young were not my own property alone, I was not eatitled to 8
. : sharo in.them.-' . But my pareats were entitled to them.” 4 N
S " Bibi Saheb says that money and embroidered cloth were
given to the ladics of the family, and she gometimes received
the ladies of the Aga Khans' disciples. She does
‘pot know the Khoja’s names nor the ladies names, She was
once given a sovereign which she kept for herself. Pleintiff

was not entitled t0 share in it, She did not give her any share

‘imit. -
__ Bhah Bibi goes the length of saying at page 126 that money
presents were given to the ladies by -Khoja women which the
ladies sent to the family Deftarkhans, and that she was 8
female Aga and received these presents as such , and at page
127 that the male members of the family received presents as
being Agas. She also describes how. the hauds of the ladies
- . of the family were kissed by male Khojas, Seo also her evi
. “dence at page 128, line 12, ete. " At page 134 she says that she
S ' is the rightful Aga Khan at - this moment and not her son
Kassum ; that she is the righful head, but the defendant 1. has
~ usurped it, 8 claim which she admits she never made before she
got into the witness-box -on that -day. I would also specially
- refer to her evidence down to page. 137 inclusive. At page 136

EOmbs -

P et
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she’swears: T s
¢s  never heard of the Ehojs Imami Iamailis till this momest. Nor
hual.hu:dpflmnmikmailixhdu.. ch_etpphthilmnt. 1 never-

| baad of the Imani Iauaili fith up o this motent A} Shah and defen.
J " dapt 1 are simply Pesknimazes. 1 have never called thom Imams. . Apd no°
" hody olse ealiod themuo. The family is Dot sacred becmised ‘they ard
" Imams but because thay av0 byodl. The family-has nover supplied aay
e poge 18T sbe myaim T o
- wY did not tell my sttorneys that erings had been mide to mo befor$
© sy writtes' wﬂdﬂbdmﬁowiw'mmi!d.
xowwit;smiumdm.ur » .
" Atpage 144 she can't give any ‘estimate of thevalue of the

. 'presents given toher.” - . e
-+ Goochiek Shiak -at page 151 describes a l_Ie_lnnl_ni at Sialkete
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in November-December 1896 when Rs. 500 were placed in two
saucers before himself and the Aga Khan. At Page 152 he says
he is not an Aga, He describes a Mehmani at the Aga Khan’s
premises in the Jifetime of Ali Shah and several iu the time of
-defendant -1, He describes another at page 153, He describes
the kissing of hands of all the family at page 154, A page
172 he says that Hassan Ali’s children are entitled to more of
the offerings than his brothers. * At page 191 he admits that he
made a mistake in saying that at Sialkote 300 Khojas kissed his
hand. He meant followers. He made a mistake in saying that
300 Khojas, men aad women, presented him with money, for
be admits there were no Ehoja followers in .Sialkote. At page
197 he says that before he.was examined in Court he never men~

- tioned the Dust-bossi or kissing of band and presents made to

him at Dizbad near Meshed, A .

Malek Tej Begum describes the Biving of presents fo the
members of the family, male and female, and . kissing of their
hands at a marriage about Thirteen years ago’ in Bombay. She

. 63y8 she has'szen male members receiving presents from. Khojas.

She has seen her own busband ‘recejving preseats from the

- Khojas at Poona, and presonts made to her brothers and all the
. members of the family and to Jungi Shah. At Page 252 she says .
that the ladies are entitled to share in the offerings becauso

they have got children who are descendants of Hassan Ali. At

- Page 257 she says that she ‘heard ‘from defendant 1 wher “she

Was a mere child that ajl the properties belonged to the family,
and that Ali Shah assured other members of the family, in her

0.

presence, to the.same effoct. At page 258 she ‘says that defen- -

same effect at a conversation which
took place about her husband’s body being - sent by train to

Bombay, Defendant I has denjed this, At page 260 she says:
“Kbojes used to give me presents when I went 4o marrisges at seven

- yoars old. "Tsay as'a tuct I got frow the Ebojas whea ¥ was soven

Yoars old, boauolmsni«nbuof.thcnnﬁbv.' They wers money
Presents,. I bave forgotten the amounts, The Khojas give money presenty
uumgmmmwmw.” '

- At Tege 261 dhe cant say how mich ehe nsed to receive,
whether it was thovsends or undreds or ‘hunidred or tens or «

few aanas per annum, 1he only woman she can name a3 givi

et mowey snd s cmbrowdered sheet was the wile of Kemarks
Haji, but sho does not know that Kamaeria Hsji and ks wife
. had lost their only son before that date and that the wife was

not going out then,
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" posed to attach much jmportance to his evidence.
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Gulam Hussein Alu Muraj says that he used to make presents
to the Aga Khan and the members of his family, Money

presents were ‘put in the saucer and placed before the Aga
ther members lefore their feet. He has

geen the hands of the members of the family l;issed several
times. In cross-examination he can’t remembér how many

saucers were placed. He can’t swear that more than one saucer

was placed.. At page 302 he saya: _
« There is DO .diﬁufence'bet_weon the present Aga Khan and uny other
{housands of Syedsin the world. There is no

differcnce between the Aga Khan and "any of those, I consider them all
<qual, they are descendaats from Fatima. There was no difference between
Ali Shah and the deacendants of Syeds in the World, I give the sam&®
answer 38 to Hassan Ali. X do not ‘believe that. defendant 1 or Ali Shshor ~
from Ismail at all; I believe they were Syeds be-

Fassan Ali are desconded g
"1 4m ‘not doubtful whether they are Syeds, In

cause they said 80, . . .
's time I believed that ho was no better than other Syeds. Ho was

nomore to me than sny other Syed. Soasto Ali Shah, I take no more

interest in him sod his fimily than
has been %0 eversince I can remember.”
Karmali Haji Bhoga says inter alic that presents were made
to members of the family and their hands kissed because they
boly:* In cross-éxamination he says that he
is the Secretary to'the Khoja Asnashari Jamat and & member.
At page 315 he will not swear that the monies paid at the Thale
sufra are not absolute property of the Aga Khan for the time
Both these last witnesses are’ so unsatisfactory in the way
they gave their evidenco that I had tomake a special note in

Rahimtulls Gauji parported to produce certain entries of

Mehmani to Akbar Shab. He said thathe wasmol present -

 when they were given. ' Ho also produced certain entries pur-
;‘hpv_-tha,t'.;Akhc.r' Shah had blésséd some account

- parting. to

“books, - But his croas-examination With ‘regard-to these books

. Fasalbhoy Joombhoy Lalji in the commencement of his evie
! difference between the faith of a Khojs
send an Asasshari_andhe seid to mo that the Asnashris

believed in 12 binams. Khoja lamailis beliave the same and .

‘.nc;u believed anything-else. And again he says at page. 345

" {hat be really belsevis the first Aga Khan was an Asaashari. His
s steke ine as 80 extraordinary. that 1 do not feel dir.

statements 10

Idoin that of auy other Syed. This -

. and entrics throws aconsiderable amount of suspicion upon them. '

. i
v_—':'ﬂ:wn ety
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Mahomed Fakira, page 369, #ays he may have mado presents O. O. 3.
to the Aga Khan on Idd days and big holidays, and he didgo to 1904
those members of his family who woro present. He' does mot <5
_remember who they were, The present was made in the'Jamats Hizt Biit

khana. He may have made tho presents at the Wadi. He does not Y- .
. . e . - Tde Lok
~remember. In cross-examination he can’t produce any entry of g
the payment made by him, aud does not remember whether: <
the last tims he made present was twonty or thirly years ago.

As against this we have the evidence of Lady Ali Shah, defen.
dant 1, Shamsudin, and the other witnesses wha. support their
case upon this point,. . o '

As I intimated on Saturday, the "11th April 1908—sce page
853—that I was then prepared to hold iiat the payments made
by the Khojas sre foi the benefit of the Aga Khan alone and
not for the benefit of his family, I do not propose to discuss the
evidence in support of defendant 1’s'case on this point in detail,

But T muet refer to the following exhibits which have -been put -
in during the progress of his caso, because like those which were
put in during the commission they are uniipeached documen-.
tary evidence which ‘strongly supports the view that I have exe
pressed. [His Lordship referred to the exhibits and continued, ] -
. Ihave no hesitation'in finding therefore that the offerings
made by his followers to the Aga Khan for the time being are
intended by them to be for hisown personal use -and benefit -
and that those offerings are madeto him from s feeling of deep:

_ yenération and revérenco,-the object of-them being that while:
on the oné hand he is to take them for himself, they on the othér -
* greto reap the benefit of them whether it be of a temporal'or &,

- _spiritpal character. - Locking at the cvidence givea before me, '

. "were I to.hold otherwise I should be desling a blowat the faith
- of this large community scattered over all parts of the cast, the.

" results of which would bo incalculible, and for which the evie:
. denoe before me would not aflord any justification whatever. -
.. “Before Teaving thiy inbject 1miust now referto the various-
exhibits which have been put in from’ the Gnans which go to°
maintain the Ist dofondant’s contention thal kis recognition by-
his follawers originates from those texts. [His lordahip referred

to tho exhibits and continued.] .
~Thése exhibits have a6t bean impugned and of courde sirong-
1y support the cage of defendant 1 who, in’ my " opinion, ‘has-

proved (1) that the faith of the Shia Imomi Jsmaili Khojas is-
fuunded on injunctions glvon thom by Pir Badrudin and Pir-

C-a
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- Sadtudin and Kabirudin. {3) That the Pandiat Jawan Mardiis
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Kabirudin and contained in their above-mentioned religious
books. (2) That -other followers, e. g., the Punjabis were con-

~ verted by Pir Shams, and their principal religious books are

the Gnans of Pir Shams, and they also follow the Gnans of Pirs

the religious buok correspanding with the Gnane by which the

‘followers of this faith in Khorasan and other distant places.
‘are governed. All ‘the witnesses ‘maintain that they areree

quired by their teligious books whxch govern them to mak
offerings to the Imam. -

I have now dealt withthe ﬁrst main point in the case and
before dealing with the second one above mentioned, Iam

‘ eompelled to deal with the various charges’ of A't'{;g.gg,,,mmder :
concealment of books and property, etc., alleged’ by the plaintiff |

and these o who support her. For although they are mot possibly

a very relévant to the case, looking at the evidence whichhasbesn |
_ given, it would be wrong if 1did not deal with them fully.

Para’ 4 of the plaint charges that' defendant1 has sold off
several properties thersin mentioned belonging to' the family -

~ estate and -invested the sale proceeds thereof ‘as well as other
"monies belonging to the faxmly estate in the purehase of divers

properties now standing in the names of his nominess. It has
been proved to my satisfaction that this statement is entirely -
untrue. No evidence whatever has been given on the part

_of the plaintifito showthat either Hassan Ali -or the two suc-

ceeding Aga Khans ever owned properties in. Persia and else- -

where mentioned in that paragraph—See -also ‘pars 56 of the .

-plaint, It is highly improbable, locking at the circusmstances

. tinder which Hasean Ali Teft- Persia mentioned above, that he

. would be allowed to Tetain- an.y property he mayhavehsd there,
.. Ne questmﬂsynt&the plaintiff in her . examination on this
o ‘point, and her croes-exatiination shows shebad not got a single i’

-her suit, see pages 37,38, At page 38 of her evidence she
- edmits that the erhole of the names- she "gave .in sngwer to in
tﬂro‘tunn 18, 17 and 18 ware furnished: .after the plaint waj .

'~ .instance of making away with family property when she filed /

. filad, sid she satually gives sha names of  the persoms in
nawies the properties are: alleged to. have been bou;ht and-‘:f'-

describes the sitastion” of the. properties, Jaffer Cassum sod

?ﬂ;?‘mm?:ﬁgtﬁenhnopm‘m
. boen properties t Hma.u Ali possessed
sﬁnm emttnce. S _ ’fe

'M
(N

~
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Para 35 of the plaint says that defendants 9 to I+ allege O.C. J

. that the first Aga Khan left a will which has been suppressed
by defendantl. Those defendants in their written statement
. say they have no knowledge of this alleged will, In the evi-
dence, however, the- }.:Iamtxﬂr denies that she was told of the will
by these defendants, but they say they told her. Of courseif
the will had existed it would have dxsposed of the plaintiffs
case, but not an atom of evidenc is ngen as to the wxll ever
having existed.. :
. I now deal with the charge against defendant 1 in respect of
- the mutder of Jungi Shah ‘and. his son. The plaintiff was at
. Jeddah at the time of the murder of Jungi Shah and his son in
--1896 and describes it in her evidence-in-chief, see page 24. The
- plaint, para 35, says that in orabout the year 1898 disputes .
began to arisa in the family and have continued up to the pre-
* sent time. : Shewas interrogated about this—Interrogatory 31
—and in answer to that she said: “In 1893 disputes began to
arise in thé family in consequence of the murder of Hasham
‘Shah.” She was further interrogated, D.H. 27 further answer to
" interrogatory 31, and after dwelling at length on Hasham
* _:Shah’s- murder lhe introduces the murder of Jungx Sluh at the
: end of that answer as follows:

- w About this time my busband: sent :pehﬁonbthovxmyfor
“investigation inte the incidentof the murder of my father Jungi Shah

- sand my brother Shah'Abbas at Jeddsh in 1896, The Aga Kbhsa came to

’

&

.
"4.
1

. L
3.

S
e

i

a A

know of this petition and showed his resentments there at.”

. It is material here to mention that Jungi Shah and his son
" were murdexea in 1896, 4.0, two years before the disputes were -
v wdzohavelngtm Pages 24 and 25 of her evidence-in-chief
" ghow how she fiitended {o insinuate that defendant 1 and his

mbther‘nﬂhd-tbenqnhym -iese murders, and her camsel . - -

« declined to say whether he suggested or insinuated that defen-

| _\ .dant 1 instigated these. murders.  Her counsel said that he was

[y =y

g
-

<,

-

ud
-d

= m,umﬁ.mmlhowhowthm-fedm‘m, and -
'.utm;midtnﬂmmhcﬂhhu!mt The .
. moalicions dslinng of the plaintif wss spparest when she maid
‘that her father snd brother were killed by two *Fidavi”
,M'hmmdthmnacﬂohy him. How -
. she-kuew they we WNMMMIM. As]
: hm“d,themdercf these two -men occurred at Jeddah,
-~ defondant I was in Bombsy. Bennttomeetthebodyoflnngx
. Skah at Karachi and’ btougllt ltdown to Bombay, The evis
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deneo i3 ﬁncontfadicted that he was much distressed at these

_murders. ' Shortly afterwards he married his present wife, the
daughter of Jungi Shah. Jungi Shah’s family was present on

the occasion, and all were on the best of terms. The marriage
was celebrated in the usual way and the children of the family
were dressed in uniform and played an amateur band which
was got up for the occasion. Ifa petition was sent to the Vice-
roy, as is stated, the original or certainly & copy of it must have
been procurable, and the plaintiff admits, page 36, that the Aga

' Khan's name was not 20 much as mentioned in the petition:
- Bibi Saheb in her evidence says they got possession at Jeddah of

. - the 'fn}grdeiets’ blankets and shirts, but says they brought
~ nothing back to Bombay. - Malek Taj, page 235, says that she

* _ saw tho plaintiff had a blanket in ber hand at Jeddah, She tied
it up with other articles belonging to herself, and then she goes

on to describe how the plaintiff told her that she had given the

blanket to Cagsum Mussa aud he took it away with him. In -
_cross-examination she says: . :

“ The colour of the blankst was black. It looked black to me, o other

.. eolour,. 1t was inplaintiff’s hands. Laaw it at a distance snd saw ao other
" colour:. X believe thers wasa picture of aliomonit. 1don"t remember

the colour of the lion whather it was black o not, I remember s

- black _ blanket with alion on it sfter twelve years ss a person,
* . yrememhers things, I bhave never saen. the blanket since that

tn_m;ing. Plaintiff got the blanket 1 don't know from whom.”
In my -opinion the suggestions and insinuations made against

" Jefendant 1 with reference to the murder of Jungi Shah and his

- afidavit where she

“son. are absolutely without a shadow of foundation .and ought
pever fohavs been made. Morcover, as pointed out by Mr.

Ioveratity in ki reply, they are quite inconsistent with plaintiff's

[3

. “axd-if ho ie exsiined farther ke would say that the Ags Ehen
" had instigated the murder, The plaintiffin her examinatione
* " inechief gives hor account of it at page 25 where the plaintiff's

. counsel would zot give any answer to Mr. Inverarity’s question

. suggested that the reasons for stopping the -

" ‘aHowsnces=was that.she-had instructed Framji and Dinshawto

 proceed agsinst the Aga Khan. - - S

o I now deal with the charge against defendant 1 in respect of

" 'Hesham ‘Shab’s murder. This firit sppears in the plsintiffs
 ugther snawer to mlafvagitory 31D, . 21=viare she ookt

Aa

N
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whether it is suggested that the Aga Khan had anything to do 0. C. J.
with Hasham Shah’s murder. _Plaintiff’s counsel evidently did  jg0g3.
not fancy this suggestion much, as at page 88 he expressly said  wwv
e was not going to ask Bibi Sahieb any thing about Hasham Hax Bist
Shah. At the time Hasham Shah was murdered, defendant 1 was. . v.
in Europe and his mother was in Arabia. The telegrams that Tlgnﬁl
defendant 1 is said to bave sent sbowing that he was — )

"anxious to shield Jiva Juma have not been produced. I can

not atiribute much importance to Mrs. Kenny's evidence, whose

‘memaory is evidently not very clear in the matter. The jury re- -

commended _J(i}giggxa to mercy which looks as if they believed tke
confession of Jiva which has been put in as' H. 26. Defendant 1

«nly knew him by sight and Lady Ali Shah did not know him at

. all. 'The letters D. H. 57 and D. H. 58, the foymer undated and the
- latter ef 11th September 1598, written by defendant 1 to Kenny,
 show that defendant 1 was much upset by this murder. See aleo
_“Kerniny’s evidence at pages 229 and 230. The letter D. H. 59 to

Kenny, dated 17th November 1898, show that defandant 1 was

 anxious that Shah Bibi ehould show some moderation in her conduct
" in this matter. 1 cannot possibly believe that defendant 1 threaten-

ed that the fate of the murdered man might befall his brother
Kassum Shah s the plaintiff swears he did. On the contrary, the
evidence shows that defendant I has provided for Kassum Shsh

- and supplied him with funds to enable him to ‘hold 2 commission

in the Cadet Corps. I find this charge wholly unfounded. '

. As to the charge that defendant 1 has made away with any
" acoount books, I hold it to be entirely disproved, and it is un-
_ pecessary in my opinionto discuss the evidenco relating there-
" to beyond referring generally to what Lady Ali Shah and defend-
. ant 1 have eaid on the subject. That some of . the account books
- were bumt by accident at Bantwa is clearly proved. '
.. The next charge involves the other main question in this suit

which, of conise, ia of very great impartance; namely, whetherthe_
roleass of the 11th September 1901 was a sham or a false and

V. fpsnduleat docoment concocted by defendants 1 to 5. This is o

Wﬂtﬁtgaﬂhvhiehlmtebviﬁllygo into detail to s

* considershle exient. . Aa to its heing.» “sham” it is difficult to sey
. it was, when'I find as o foet that properties worth above a lakh of

Tapees wers tunsforred by it to, Jingi Shak’s estate and Rs, 40,000
paid on its execation. : SR -
Whother it-was frandalent I proceed to discass.
It is clear, I think, thaton the death of Hassan Ali soméwhat
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of what Mr. Justice Batchelor in his Judgment on tho Rule bas
called o  scramble” tock place, and 1 find it proved that oo
that event his son ;bar Shah tock possession of one bungalow

i

at Bandra and a gadenat Bund River, Poena, his other son Jungi

Shah took posscssion of & bungalow. at Mount Road, the Piroo Lane

property and the property knov as Hamamkhana at Babula Tank

*  Rood; Ali Shah took possession of (1) property: situata - at Bellasis

. Road used as a'COmmission.sgable 7 (@) property situate at Babula

‘Pank Réad opposite J. 3. Hospital; (3)-property sitaate at Bhendy

. Bagar; (4)one ‘bungalow at Love Lane ; (5) one bungalow at Love.
- Lane7(0) one bungalow at Love Lane; (7) one proporty 3t Nesbit
" Jane;(8) one ngxigalov’at Tove Lane;{9)ono bunglowat Bangalore;

(10).one house . at Kanachi; (11) one bungalewat Conpaught Road

- (Poona); (12) one bungalow at Civil Lines (Poo:ia); {13) one bungalow-
- at Lothisn Road:(Pooina). These ]ast 13 items are 5O stated in de-

fendant 178 wiitten statement and have been proved ~except as to-

'-.al-to&eiﬁer‘.—;hmitﬁ;;hklj;nhd'anothar'pmpe:ty at Karachi wasbought

: ',"aé-!pie_senﬁﬁg'a«mhm_-lnpddition %o the immoveable proper
: w‘hxchAkbar Shah- took. possession as: above, he alse took’ pos-
sion.of a 1atge quantity of ‘jewelery ‘and cash, the pIOpeTy’ of

.

 pslate. father, andin fis he awas assited by Haji Baig, who
. yas.the favourite wifo of Hassan ‘Ali and mother of Akbar Shah. Ali.

Ghiahwas not at that time .in Bombay. The. respective ;im:}xcveable»

'gxupe:'t’lés'-_.;@km-:possossion~o£-liy_-the three:sons: as aforesaid were

“kept by -them and continued in their exclusive -pos§essionf_--xes-.

p'ecti'veiy.'.: ;_'Itf:hs, e v clearly p;oved that Akbar: Slinh__aftet' .,

s father's; death”. gdmced- very - larg®
soctgagss--smomiing : 40 0¥, : : Kola'
" evidence.’ It is algo:provec _that -he-bought 3 . large quantity

‘Eabbita D B. 306 1 js. also

/=
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' situated on the Road to Hassonab

. page 100) apd thers isn

" Shah was 26 years of age—
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(bath-room)which js near the abovementioned Mosque in favourof O.C

Xady Shahzadi Begum; as to the large Lungalow which is g

' ad in. favour of Zenalubadeen

Shahand Shamsudin Shah and Shah Abbas. _ Hur
The plaintiff by D. H. 11 swore that the properties at Piroo Lane _ *

Mount Road, and  Hamamkhana did not form part of Hassan Ali’s Bél

estate at the time of his.death, that the Mount Road properties . -

“were purchased by Jungi dut of his own- savings and income and

that the Hamamkhana was built by him; butat page 52.0f her
evidence she says that as to the big bungalow at Mount Road she
does not know whether her father was given it by Hassan Ali or
whether her father bought it cut of his own pocket money. She says.
. 4T gay out of my common sese that my father bought it out of bis own
money ; o one told me. In my affidavit Isay nothing as to it being bought,
out of my father's properiy. Man is liablo to err; Before to-day I have
. pever suggested that thia property was given to Jungi Shsh by his father
that I remember. I forgot sboutit. I msde four sfidavits on the Rule."
Now there is no doubt that Jungi Shah:during Hassan Ali’s life-

. tiine did manage his fathers estate (see Bibi Saheb’sevidence,

. o doubt that this Mount Road property
‘was.in the name of Jungi Shah. But there is documentary evidence
“as to.this property, for it wag beught:for ‘Rs. 60,000 when Jungl

See D. H: 84; letter of 27th June 1874; -
and-the conveyance H:130f 15th

: Kliatao Makanji to

Dallis and Lynch to the Collecter,
bed and referred .

- November 1874, which -is the conveyance {rom
" Jngi Shah: who curiously enough is therein-descti

" % 4o as.the son-of the Aga Khan.. *

" 4o to this Hamamkbana; Bibi Sehelat pige 104 says* _
e -wicbniltﬁéio_ﬂliabom. It-bas been -
a2 §¢, only’ beard aboutit, I

talking to s servanh, 1 doa't knew bow loaig ago be said this. . Nocne else.

‘. s grosent, -1 don' kiow how Jungigot the Lam Kase”
" As I have pointed .cat the laintif in D. H. 11 swore that -the

Famaskhana was built by Jungi. Ivoppessa that the Humamkhana
ez of oja. barial ground—asee the plan

inyis covsizly plain from Shah Bibi's evidence

S -
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When that letter - was written she thought the three pre-
petties belonged. to Hassan Ali.. Malek Taj in her: endence atprge
250 saysdungi. Shah' lLad bought these three: pmpertxes with his
ownmoney and that he was in possessien of them since HassanAli's

life.. Slie admits -that she : has no claim to it but =ays*fhat her .

‘children: have; although she says that when D. H.:45'was: written
sheiitended to. make. a claim " to these three . pmpertaes for the
sake-of her children.

As. regauia the Piroo Lane property the plamtxﬁ‘ nt paoe
86 says: -
* “ The: Piroo Lane ptoperty was acquired, sines, I. remember ity was in- my

- father’s possession. X don't recollect when it was acquired.: Iéan't ssymy .

fatber. bought “it or it was given him by his father, I'don’t knovwr it was
boughi at all events before 1861 'A. D, I can’tsay it isat ¢orner of Parel

~ Road-and Jail Road. . 1t is called Jail'or Imambara Road.”

Bibi:Saheb says.it was. booght but sbe does not lmow -when.. She’

. heasdit said'thab. it belonged o hungi. . Sha-does-nat recollest who
_ told-het.or.who was ptesent uor when she was told,”. Ske was. tg’d

before the-death of Jungi but ehe can’t say how- long tefore. “Ste

. can’ remember whether it was before or after HassanA.h death,

She does; not kiiow-to whom Piroo.Lane property ‘telonged. But

' the Plan’D.'H. 99nd-the Draft-Deed D: H. ‘100" describe ‘the

" - southern boundary -of the property in. that deedas: beunded-cn the.
: souﬂr by the' property of Shah Hassan. Ali Mahomed: Hooséin alias -
o VAgaKhan -which shows that it was knmasAgaKbanspmperfy‘g '
- bofore tha:30th:of October 1561, That - this- deéd-was. -admissible : -
-~ .for_the" purpose;; is,: I ‘think;- clear: from: Nifigawa, -v. Bharms..
S ppah)"Fmthe }InnmIpalBook,Exh'bxtD'E 117 ie. -appears’ .
- that'all” tha property about this Pitoo- Lene was in tha nime of .

N ‘Lane: stood: in . ‘ga Kbhan’s .ntmne; and - ﬁ’&nw‘ - boaks show

Malomed. Shibadin Pilanker and in 1881, D. Hi'114,, the- Pirco

thate small ‘pidos o it was mevertaken out of Pilsinkar's name.

Tn my: opinion Mr. Invensrity wos fully justified in | saying that

hehaspmudthtthu&nepmpuhubdongedwﬁamih’

'emmdmpmpulyhhnmto account at:.the - tme ot‘ tbe

e release. .

. mmmuu&wuﬁﬁo mﬁn o(
the:ralosseis-to - h“~nthMﬁ&~

. _".iantl andot'l!t.Koh. I refex to these gentlemen’s cvidence at

m.y.ﬂ-tm&uddlmm he &aﬁt to

(x)(lm IR t:]!om. 63.

X ]

‘.
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divido his father’s property amongst Lis heirs. He went and saw 0.C.3

the plaintiff about it
give to Zchalabadeen’s
Zenalabideen having predecease
ything by law.
he was willing to
isfied by taking the Piroo Lane property
as her share and the various‘swns;she had got from Lim (Shamsu~

din) through her husband Moochool after Jungi’s death (sce Ex. D.

to.

were - not entitled to an
* provisions for: them.
“a share: if she would be sat

" would agree if he:

Ho -said

Pirco Lane

told her

and shic. asked him what he was going
children. He
1 their father  his children Haze Bt

that

She. asked for some
give them

property-

'H. 140). Shomsudin was not to:ask for any account of theso

monies and she was to get She said she

fist  gave a share to Zenalabadeen’s children.

. But }e declined as he would be a luser if after that all the: heirs

incinding the plaintiff asked for their full share. He said if she

" executed 3 document in

" would give a shaxe'to Ze
o 'her;gagﬁng,}:i:bofmne and
. him to bring the-sort of docw

- . show -it "to her. Thercupo the letters

" Sayani-and Moos.-

* tothe plaint.iﬁ'bnrthe:same'ddytj with
i, foundherat Malek Taj Begum's house. -
- .. Iooking at.the crose-examination of the plain

the form of a releas
nalabadeen’s children- in cons
having got other: monies.
ment lio wantad.

o to Jungi's estate he

ideration  of
She ‘askod

her to execute. and
- D. K 141, D.

" D. H. 144 passed between him and the attomeys Payne, Gilbert,
‘ Timediately after getting D. H. 144 he went

B 15.and D. H. 143, He

H. 142, and

1908

fa——

v.
Tar AGA
Kuax.

a—

Hff by the ~Advo-

. "cate-General, pages 73 and 74, and comparing it with the evidence:

" - of Shamgudin, which1 have
12 ;dsl&.;&7W’s-.amV§§

- sttomey a the

Appeal ‘Bodk; Jam ineliicl.to

. sudin bod tried to cheat the plaintiff by
~ ; deaft comveysace-of the Piroo:Tane propsttyy
of it, i the- mmtli; of August 1901,
phintiffand Coochick the. laster ingen

end

- just Teferred to;: together with pares
poges 154 and 135 of the

give greater crodence 4o

R Shamsudin’s story of this interview . than to- that given by the.

. An attempt was made to show that Sham-' -

- Then thacs is.a duaft: conveysaes of the.

143): then there is

D.E." 144 which shows: that. the: dumft

i

hinding her Ex. H. 15, the
with the j

wor of

jously fixed the
.. But.T am satisfied that
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S 0.CJ veyance was sent -',':O Shamsudin by his attorneys cn 254 July 1901.
1908 Hegot it on .2‘;.'1-1;1\ July 19¢1 at Poona and went at once to see the
L e plainfiﬂ';{oo4fe than a-week.before the’ Aga Khan -was SP"ke‘{ to.
»* HanBot At tha'st timo it seems to. mo=it “had not occurred to Shamsudin’ to
. ot - unything out of defendant ..~ ,
'ﬁfx”nf:‘ "1 think there ‘is-no doabt; thit the plaintifl -was -anxious to get .
e something for the children of Zénalabadeen. - By the letter of 30th
June 1901 to lis- attorneys Shiamsudin: asked for a rclease tobe
drawn in favour .of the- plaintiff- and to ‘convey the FPirooLane
property o her. That strongly supports -Shamsudin’s evidenceo
* 'that he told the plaintiff she: should take the Piroo Lane property
if she wished:to give a- share :to Zenalabadeen’s. children. Inow
: yefer to Shamsudin’s interview with-defendant. 1 at the end of July.
. [His Lordship after reading. ;the :evidence at' pages -112-116
continued] © - Do A
_ Defendant 1 says that about the end of -July 1901 whea he was-
at his house:near. Poona;:Shamsudin’ came: tliere.-and said inter dlia
that ho wanted: to. distribuite- his-: fathor's: properties- amongst his.
" father's heirs, . of whom the Aga Kban’s -wife Happened " to be one ;
that Shamsudin’ gave’ him, some idea "of the - value of his father's
praperty and said that s ides was_to give -the plaintiff-¢he hoase
in Piroo Lane aud-to defeudant 1’6 wife the Hamamkhans; specially”
as thoso two- ladies. weeo enjding. at:that time the rents of those
two properties. Thicn Shiswisudin suggestod that defendait 1 slivuld
giveup: for- Jungi’s "estatevthe. properfy at Mazagaod which was.
. . occupied by Jungi’s familys Dafendant: 1-was-soinewhat, surprised . -

" at-this and askbd why-should Jie::.. Whereagon ‘Shamsudin said:that: -
 after HaissanAli's déath;; ALy Sal and - Akbis Skiaky had- appropriated-’
ngee than Jangihind.;. Delendant 1 told-- Shainsodin - that he knew -
peiecﬁymﬂth&elg&’ywsbefm to “the Imowlege of Jungi -
opprepristed: by Al Siih in: Bombe - il béen - tminferred. to.
- defandant 1'a pame'and ‘that any claim thiat Jungi might have had
- dafendant 1had.paid to kuigi out of favour and bounty were. taken:
had loug ago besn: repaid’ by Al Sk
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Shamsudin he would not discuss the matter until he was properly
constituted aflministratm'- of Jungi’s estate. ‘After letters of
administration . were-applied for. and granted to' Shamsudin (H. 2

... .weeks after the first interview. The éstate manager was consulted

- as-to the value of the property appropriated by Ali £hah alone, and
. he said about eight lakhs:of mpees. - Shamsudin said that.the value.

- of the property- his father had appropriated. was Rs. 90,000, and he
“made up the share of Jungi’s estate upto 2% .lakhs. It was then
arranged that the three houses occupied by Jungi’s family anda sum

of Rs. 40,000.should be given by the Aga Khan to Jungi’s estate

and such a'release shonld be passed as.Sayani should prepare, and

he left the- preparation of the teleasc entirely to the Advocate-
General and ' his attorirey- Sayani. He goes cn to eay that tle
~.reason why the-Mount Road property and the Hamemkhana w- re not
- mentioned - in the: Schedule to" the release was that Sayeni said
that thie Moant Road property ‘happened-to stand  in Jungi’s name

and it might legally -afféct. the ftitle if it were included : and

as to the Hzmamkhana it happened to be built on. the Khoja
burial ground and 2s'it wes. actually in. the ~poseession of
defendant 1%s wife Sayani said it shou!d be omitted, The releare

Sharisudin ' a ‘cheque. of ‘Rs:- 40,000 in-the presence of Kola and
Sayani, which has been-debited to his. account, “ard."defendant 1

" releasa at & lakhiof tupees.. The properties were:trmsfered from
' Shmnsudiuhas,pa!dtho rates.and taxes since the-release..
Pat.the evidencedoss notdepend anthcse. fwo witneszes alone,
. jorMs. Kdla; an. attoniey of this-Court;who actedas Shemsudin’s
. attorney with reference to'the" release. has given evidence Leicre
e, and the. way in" which r. Kola did give his eyiderce in-
* pressced me- most- favourab'y;-and, I do not hesitate to say thut 1

Shamevdin bronght to kima draft re’ease, of which D. H. 145 is

Srat lovter on-10th September 1901, the 2od " lotter in H. 1, to

g o going there, hg_-'dacﬁbes-.hbwhbéweng-th:ugh_thc‘draft'rclun

was .drafted "and settled by the Advocatc-General and Shamsudin -
‘had his own: attomey-Kola. At the. execution defendaut 1 paid’

0.C J
1908

and 3) he came .to see defendant1 again in Bembay about four ~Huit Bint

\WO
Tue AGL
Kuax.

o — -

" estimates'the’ valug-of the property conveyed to Shamsudin by.the *

his name’to’ the name-of Shamsudin'in the Municipal books, and "

" . believe every word -that be said. He #ays ‘that in SQN_"_ ter 1901

- Xia-‘affes_copy;, w04 suid tint Sayani bad advised b m to cunce to
&a‘;:u o i s brest bery. Xr-Ko's vrote ba
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THE BOMBAY LAW REPORTER, {voL. x1,
with Shamsudin, and as to tha various recitals in the release his
evidence entirely corroborates the case of def endant 1. He then
goos on to describe the alterations in H. 6, ‘the draft copy. and
what' was done with regard to-them ; and he says that Sayani told

. him that the conveyarice of Mount Road property had already teen
*takon in.Jungi’s name and-as the legal estate was already in Jungi

it would be imiproper to takea conveyanco of it from the' Aga Khan.
As-to the Hamamkhona,-he understood Sayaui to urge an objec-
tion on - religions ground—as it was a religions property he- did

* not think it desirabe to insert it. And he describes how the Advo-

cate-General inserted certain words (see D.H. 165) to which he was
compelled to assent. Afterhe saw Sayani, he saw Shamsudin the
next day, the 1ith September, and told him what had taken place
‘between him and Sayani. He said that this time the arman genen(
‘that had been come to on the facts given to him was highly bene:
The impression Shamsudin gave him wat
that he was.acting .in the intcrest of the estate ashe was ver)

* enxions .to carry out the: atrangement as 500D 28 possible.” He

 desirous:to Jeave-Bombay,

then ‘goes on to say how he saw the release executed and ¢
chequo for Rs.. 40,600 handed by defendant 1 to Shamsudin
Nothing - occurced to- lead him to believe tho release. was a shan
document not 49 boactod-on.. Hogoes on to.say" that the only
thing that .struck him was. the hurry on the part of Shamsudin

~But in cross-examination he says after the reasm Shamsudin gave
him, it did not strike him.as: extraordinary, the reason for the

hiitry being,as appears-in the correspondence, Shamsudin wat
Mz, Kola gives another reason for the

- Imry, and ‘that was tlat .the arrangemént . was 50 ‘beneficial that n
. time shouldbe lft for the Aga Khan to change his mind, for he
- understood. Shamsudin. to say that the :Aga Khan might change hit
" mind 2t any time, for what was being given was- 23 a ‘matter d

" document

h _possession of

oo the 17th of Auguet 1835 (4) the mams
Vs, mothar of the. propérties in A (by an- evidént error the pr
+ penty in B is ok excladed: hars); 5) entry ino’ possesei

favour. Even: if a gift-the AgeKban might go'backon it. -
' On the 11th Septomber 1901 the release was . _executed. That
recites (1) the death of HassanAli in 1881 leaving thre:
widows, three: sons and three daughters and properties in .Bombay
Poona, Bagalire, and Karachi; (2) thot Ali Shah- entered int
the properties described in Schedule A thersio al
i Shah entered into possossion of ;(3) the death of Ali Shal
mt of  defendar
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by defendant 1. of the said properties’; (6) the trunsfer into O. 0.
. defendant 1’s. name - of all .the' properties .in A; (7) sole. qgog

. possession by defendint 1 of the said properties ; (5) thedeath.
~ of Bibi. Tajmsh, Jungi’s. sister, anid his mother, leaving Jungi as Hur Bi
‘one of their-heirs; (J) exclusive possession by Jamgi of the v. .
propexty in Bsince the death of Hassan Ali ; (10) entry into pos- ,'-.‘-‘lg Bf:
- session , by Shamsudin’ of - the property in B-; (11) application by — —
Shamsudin for Letters of Administration ‘to Jungi’s estate on the
'28th Angust 1901 ; (12) contention by defendant 1 that neither
Jungi nor his estate has any claims on the properties described in
~ -Schedule™A, or against the estate of Hassan Ali because it was
barred ; (13). acknowledgment tliereof by Shamsudin; (14) ac- -
knowledgment. by Shamsudin that all payments, allowances, food
‘and’ ‘residence allowed to the different members of the family f
 Hassan Ali,including Jungi Shah, were a matter of grace and favour '
and not s a matter.of right, by reason of any custan or usage;
(15) agreement. by defendant 1 to convey to Bhamsudin as such.
edministrator the property described in Schedule C.being part-of the o
. property thixdly.‘described in Schedule ‘A and to pay to Lim the

* sum:of Rs. 40,000.. For the purposcsof stamp duty the property.
‘in.C wes taken.at : rapees .one lakh. The coaveyance -witnesses
' thiat défendant .1 grauts-to Shamsudin. the property in G being part :
* of .the:property-thirdly described in- A, that for that consideration
" and the sum of Rs. 40,000 Shamsudin as such adminisirator and

also in his ewn rightas one of the heirs of Jungi Shali releases -
.and discharges defendamt 1 and his estato, etc,, and the estute and
" offocts of the'said Ali Shah and HassanAli, including the properties
. described in Schigdale A, save that portion of the: proporty- sles-
- cribed in A'as is conveyed to Shamsudin from all claims and
. demands 'of the ‘estate - of Jungi eitheras one of the heirs of

' " Hagsan Ali of as deérivatively interested in such estate through his-
. said sigter or mother. This rolease to operate as a full und com~

" plste dischaxge in respect of -any ‘and every possible right, claim

. sent, derivative or contingent -to, upon, and against the estate of
© . the-snid-Fasean AB desised sad tho said “Ali Slak deccased and
"t Age-Khan and His-estates and effccte; and lastly the Aga.Kban
© 7 roleases;eamyeys and assures untd Shamsudin allthe right, titleand

" jmteyest: of the Ags Khon in and to all the lands, etc, in Schedule
B. As to the recitals I think it materiai to observe that they were
put-in by Mr. Sayani, who know all about the matter, and defen=
~ dant.1 had really nothing to do with their insertion.
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., To-my tind, looking at the evidenco before mre, it is impossible
tosay that this releasewas.a sham, was fraudulently concocted

' between dofendant 1 and Shamsudin. 'There was certainly nocon-

- ceaiment about it. It was settled by the-Advocate-General and 1
have been wholly at a loss to discover the grounds upon which it is

~ sought. to be impugned. It was acquiesced in by the plaintiff down
~ to the-time -when- she. filed- her plaint herein. She admits she
- knew- of it in Janmary 1902, see her attomey’s letter of 25th

- hnuary 1902 in H. 7. Her plaint was declared on 20th September
1905.. She knew that if Framji’s diary was received. in evidence

' it mnst put her out of ‘Court on_this point-of limitation. -

~ He claim against Shamsudin to set aside the release. is clearly
‘barred. Owing to the defendant 1’ absence from Bombay, which
must be-excluded from the period-of limitation, I do. not think I

7 could-hold it barred 4s against him. No authority has been cited
‘upon: this novel point; namely, where ¢wo- persmsare charged with
fravd and the snit is barred against one of them, whether it “will

" lie'against the other whose absence from Bombay takes him out of
the Statute. - Itis not necessary, however, forms to decide this
novel poixit because I am of ‘opinion that upon the merits: the plain-
tiff has got no:claim:against cither dafcadant 1 or Shamsudin.

Pata 15.0f the plaint expressly says-énfer alig that allowances:
were given to and received by-.the'said several members of the
famnily as a.portion or on'accouat of what. they have. been, are, or

" would be,entitled to recoivo as heirs.: -
* ‘Thefollowing statement:shows the:-amount of : allowances- Te-
" ceived by Jungi Shah and his estate :— o
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Amonnt received by Jungi Shah as allowanca. from
1881 (May)up to 1894 {May) st the rateRa. 677 2
month (13 years)-up to the tune of the death of his

mother Stariam Khannm.. « Rs, 1,05,612
.. Amount received by Jungi a.llowsnce from May
18g4upto lusdeath in lIﬂ.y 1896 (3 yeara), at the.
rate of Rs.777 per month- . we Bs. 18548

‘Equivalent in value of: food and reqms:tes to Jungn
©  Shali zor 15 yearsas admitted: by Hiji Bibi in ans- )
wer to intérrogatory No., 24 at Bi.2.000 = - Bs. 3,60,000
Amount received by Shamsudin as sllowance from '
January 1896, to June 1826 at the rate of Rs. 200 & .
month s - we - s RS 1,00
Amount :eeexqu‘by Shmdmu dlomce f:om .
Jdly 1836 to. l&u'ch 1897°at tbo ‘rate_of. RBs.300.8
: month e .. v - Ba. 3700
Amcnntrecexvedb Slummdm a8 allowauco from
"+ April 897 npto .A.ngnst 1.90: at.the rate of Bs. 777 ) o
amonth © e Bs. 41181
Amount’ reeewed by the- wxdo' of Jnunghah .8 ' o

allomufrdmﬂ%uphwot... e i e Ba 4800

Equivalent.in money value of food and- other ‘Tequi- -
.. gites suppliedio Shmsudmfrom 1896 np to 19226
_ the-rateof Bi 1,500.8. month .. we e B, o000
- Equivalent.in; valus of -food: ard othe: requmt«
_supplied to- Haiji Bitit .2t the' rate of Rs. 1,200 &

. ‘ mumgm;mwhaMuadmmd by her-in’

: Tue:Ach

469

0. C.J.
1908 -
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Hist Bt
e

mwuto xntsmhryﬂd.ﬂ . wea s e Bs. 7:.oool_‘ -

B.i.‘ 6..96.'041 :

—-—W. .

N.B.-a-m,doﬂknothko mn,aeeonﬂt what bad. beon:mved by;" :
- Zoualsbadesnas ;lluueeandfoodandouxumnniug. R

Nor-doomfhke into account the zates: and-taxes which wers

: ._--."pﬂdbym A Kion.. ‘Nor: thie large sums: spent on. the. repaim-
7 and mew buildingion’thn ‘propertiés.left by. Hasssn Ali whickintthe-
" event of 5pactition: would Iave.to. be taken intoaccomnt. 1 on’

' .-“mwm gaymenu:vm ‘not -payments on account then
foom 1851 when: Hisson-Ali‘died: . 1901 the date of the- roleno-

whmﬂi‘m“?‘d‘

tw to m&athp wum h

adlmﬁ*maadhmﬁ.nﬁh

lakh ,df eesak-the -outset. Tvis sriost remmtiible Tactthatthe. -
: P”M‘E gxm ,h,.,hg.ay no ondcnceolt -thils " point althdughi-ia the -
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plaint she says:that his property: was worth two crores. I see no
reason-to'disbelieve the evidénce of M. MerWaxljl upon the value
of the immoveable properties in 1901.

The teason fornot including the Mount Road and the Hamam-
khana property in tha release.is clearly stated in the evidence of
Mr. Kola:and ' Shamsudin’ viz,; that- the:Mount Road property

 already stoodin the name of Jung1 Shob. The Hamamkhana pro-

perty had. for a long time been in the possession of defendant 1's
wife; one of the daughters of Jungi, and it was-decmed uudesirable
to cloud the title as to ﬂmse two propertles by mentioning them

_in the yelease;

The portions of Mr. mey 8. bill of cpsts, which, in my opinion,
were admissible; show that the plaintiff was fully dequainted: with
what was bemgdone with regard to the releasé. That she knew

‘that the entries in the bill of costs must prejudice her is -apparent .

from para'6.of D H. 2, the plaintiff’s affidavit,” which.she made on
the. apph&atmn to prevent Fiamji and' Dinshaw- acting as deféndant
1’s'attorneys in partuership with Payne-& Co. The entxies of the
'12th and 14th March, 1902 D; H. 25, pages 21 and 22,'show that.
Coochick  was; “well aware of all that was being dene.” Plaintiff’s
busband did.not die till Apnl 1903 and. he-assisted her-throughout,
As to the bill of costs, itis tabe -observed - that at roge’ 73 the
plaintiff denies every material statement therein ; but in her re-
examination; pages. 79-and 80, she adxmts that the entries are- true

" and smdthat shé- was confused ‘before- lunch. And also in res

"ﬂfthepiamtxﬂ‘says inter-alia’: .1 do- notaskformy share itr: my

examination, IetterH. 17 of the. Idth- August 1902.is put in, where -

grand-father'’s property at pregent:”. Sea'also her attomey’s. _letter

" of Btk Septembor 1901; the'last letter in Exhibit H. 7.

, | .togive tanngu estate. a porti
. that-portion  which Jingi’s family usually occupied. Defendant 1

" Défendant 1’s account.ot.what happoned- after the. release had:

, " ‘been‘executed.is  as follows *~5ix. months: after: the release - Ywag
. executed Shamisudin came to him in Bombay again and déked him

on of kiis estate at Poona, namely,

" . at first:demuzred but on his persisting ho at last said without ad«

‘mitting any right be would hand over to Jungi’s estate a portion

: of the; Poona estate. . Afte:thattheplamﬂﬂfommtoseehmsm-

days' after'in Bombay. She fitst thanked him for making over the

: -Poma ipropertics to Jungi's family and then:made a farther - suge

namely, thot he shoukl buy {rom Jungi's'estate two of the

- m‘ at;Mimgon which he'lad-tnade over in, the" release and:then.
-makan p:esent of oncof those houses .o Moochool and. the other
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.~ Dbary'suggestion, that Moochool and Coochick were neither the Leirs
- of Jungi nor of Hassan Ali, andhe sawno reason why he should

' make snch a'present. He told her that he could not consider
guch a'suggestion and- she left; D. H. 25, the entry in the Bill'of

~ of ; defendant 1 declined to give Pcona property or anything more

- and:that she-was entitled to it. Till she ﬁlcil this suit she never
" suggested that tho release was a fraud.
: ! “The conclusion that I have come to is-that defendant.1 treawd

made to get something further ont of him for the benefit of

- -the-other heirs of Jungl Shah, who represent. 2ol32nd of his estate
-.support’ the releass. -

: 'the plaintiff has made sgainat defendant 1, . .

. nAmes ot‘stmgers in Earope. .

gutcmd in his owaBame.!”
, xefcrmd ta

i “Deiendant has sold many: properties,” eto,,.she says, page.38-;

e —zmmumamnyormmwmuw
&—-. I don't keew where the property is slluste; In the oourse of

%nuﬁlﬁf:nmtmanypkiﬂ. T can't remember now any
Olet:d-"

' ._~‘ ﬁon.paSeST -line:9; down' topage: 38, lmo m of the pnntedbook
ot evidence: and‘mtmned ] -

. costs dnted ‘the 9th Apnl 1902, shows- that ‘Mr. Moos had "an inter-
view with Framji on this matter which Mr. Moos old defendant. 1--

- and told Mr. Moos and ‘Shamsudin ‘so.”” Deferdant 1 goes onto -
say that plaintiff never suggested at her interview -that the -
. release was a sham and a fraud, or. that it was a matter of right-

- the family of Jungi Shah in a generous and liberal spirit, that they-
gotcansxderably more“from him " than “he'vcould have been: held -
- boundto transfer to them, and that had it Dot been for the attempt

I nmst now shorﬂy deal thh the othez clmges offnmd wlnch .

When cmss-exammedas to pm 4- of the plamt where; it is: s:ud .

. converustion with some ' seqwaintoravecs T heood "shond this Twes toM

.&g!!la’bpandﬁd'ﬂnp{wntshn {mwm

A to Cocchick to which defendant 1 said, this was a most extraordi= O.

1
Hy
T

K

~ Coochick and . Moochool no- attempt would have been-made to set
- 4he release aside ;-and it ig specially to. be. remembered -that” all--

<

" With reférence to. para 56 ofthe plaint. atpﬁge. 38 ‘she: R she-. '
cbaxges -defendant . 1" wirh. lmvmg put moveable rptopertym tha B

i "I mesn shares. Idon't know - their’ namu—mnypum m’t m o
names.”: “Idm‘thowthatmylhnebougbt by him . i Euwpe is res-

' She: caunot * mention: tho other*[mpcrﬁud great vahxe therexn:.. o

.., Sthor property, !Imtcotnoeopyozthemfm the w: S
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*0.C.J. Then as regards the Jamatkhanas, no doubt Hassan Aliin his

1905

Hut Brss
v.

'_- " Tux -AcA

Kian.

p—

answer in the Equity suit claimed considerable péwers of manage-
" ment over them-but “he certainly did. not ‘clim them as his
t private property, see para 1 of bis answer thereln. And neither
. Ali Shah nor defendant 1 has ever claimed the Jomatkbanas as
‘their private property, ' In H 21 defendant 1 clearly sots out his
position’as to the Jamatkhana. A : :
Again as regards thie Khoja burial ground, that.has never been
.claimed by any ‘Aga Khan: as his private property although- no
doubt they. have claimed to -exercise a veto as to who should be
baried-there. - : S
Bibi Saheb claims no share- in the Jamatkhanas or the burial
ground and to my mind it is cbvious that they-could not be taken
into account as is sought to be done by the plaintif.
Again as Tegards the Pallonj’s Hotel, ‘that. was sottled as wakf:
- on 12th" January. 1857, see. H. 29, long: befora the plaintiff was
< boris, Bibi:Saheb expressly- disclaims any. sharein this property
which was settled as wak{-—see page 110, line-21. Tt was alleged
that the. Aga Khan had applied the renfs of this property: to the
benefits of the family. No- evidence  whatever- was.given in
- support of it and defendant 1 swore - that hie' spant more ‘on this
-wakf property than.the ‘rents: of it amounted to, and-it is.to be
noticed that at pagé 54 of herevidenca-the - plaintiff ‘admits that
- she did ot mention the Pallonji’s Hotel in her affidavit as having
_ been kept.cut of therelease nor- the--Jama tklhans “nor ‘the-burial

" Again the platutiffat pagg 5churges: defendant -1 with frind

" in not inclding''Payne & Co.’  office buailding in' the property of
. ‘Hassan Al She goes on’to say:. “Idon’t Juiow who told:me  bat

T heard-so: Tt was- boughit. ' I-don't know: when, I havemoten-
quired.” DIH. 102 '€ 11th Dacember 1882 js -the conveyancs to
Al Sheh after the desth'of ‘Hassax Ali, whick-shows that ‘this-is
indeed s réck’ess charge of frand. G .

+* As to the property at Kerballa, -Kazmijn- and Samezn with. re-
‘gard to which shecharges. deféndint T-with fraud, His . Londship
reed ber evidence from page 54, lines 23, down to page 56, line 20.

- Ri.2,150;: Mo/ sles produced- this. . camveyance: of the Kioach

¢hat the Ahmedabad’ propertiés were bought after. Hassan Ali%

* desthby-Ali Shsh in 1552 and. 1884, that the- Bajkote . property
was ‘bonght.in . Hassen Als  lifetime™ by Ali Sheh in 1505 fa

-y
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. all’ agreed that pmvided that the members of the family were

‘duly and properly prov
lillalla, HaesanAli, Ali Shah or defendant 1, ou
the offerings were® theix own propertics,
in them—-see: page‘ﬁ‘i-,-lin'a'z, the plainﬁﬁ'; pages. 67 and 69 page
122 line 20, Bibi Saheb; page: 002 the bottem, ‘and page 203.
Coochick. No attempt bas been made to reconcile their admissions
with the plaintiff’s p:esent.clgim as to hershare in Hassan Ali's
estate. - Forat all events: during. the life time of Hassan Ali and
Alj Shah thexe ‘was no reason 10 complain- that the members of ‘the -
. family’ were not duly provided for in all tespects. 1 would
add bere that no attempt whatever has been made to get over the
_diﬁcnltyin'phintiﬁ'_'swafy vis, thataslongas the Letters of Admis-
nistration in favoer of Shamsudin stand: unrevoked  she is not
- entitled to sue and it certainly s 3 strange thing if her case botrue
that when defendant 1 had all the jmmoveable properties. trans-.
ferred into his name, see D, H. 212, application for transfer 24th
Jenuary 1893, when the usualBattaki was beaten, no remenstrnce
this being .

or-objection: as lodged by any members of the family to

donos - : o

The mext gquestio® -that 1 bave to. . eonsider arises on-
and: 14 of -the plaint, jagues -26, .27, 23, 29, 30,31,

4. of Coochicks «ritten statement

hich is.there set-out:

32 .and 33, and o pem

" which . s1e necessary . £ established a valid custom, sécording
-¢o Yer; have beex established.. 1 ‘find_ it. neither sntient nor
~ contiptied 2oT- uniform: nor seasonable nor-certain snd definite
"oy compulsoiy and not optional to e followed or not- And see
 gir Braja_ Kishors Deva Garu v. Kundana - Devi (1) where it is’
. there be 8 custom t0 do thst which the general .
any ome todo Of abstainsfrom at his own will®

* given by Ledy Ali M'hodgplq«l an extraordinary
— .'v(’,)gm)-nn.aﬁLA.bﬁ‘_ T

the custom-ii-reﬁe&. upon’
And here I may st once’ gays that 1 find none. of the requisites- ’

47¢

yoL, XL) .

property Which was Al ghal's, dated 30th June 1880- 0.0 %
It must be borne in mind that, the plaintifl’s ituesses were 1908
S

<ded for, all the properties bought by Khal- HAM! Be
\ t of the balance of -Tﬂ: kca

ertics, and-they claimed no share  Kaax

e

- Ig.the first place, 84 ,ngud-midenoe,in my opinion, the evi- -




474 .
0.0 J

1908
Ha Bt

.
"Tug AGA

Kuan

—

- ot Sk Bk aemmemy to- 65t ot dhe opdll -

THE ROMBAY LAW REPORTER. [vor. xL

behalf of the plaintifii At the commencement of ber evidence
she describes in which portions of the pruperty various members
of the family.were living. She also describes hcw other persong
who were not relationsof Hassan Alilived in the various blocks,
It is of course not. necessary to follow. in detail the various
changes that were made with regard to these various blocks in

‘the way of residence.. She ‘goes on to ‘show what the system

adopted was with. regard- to- Hassan Ali’s property at Poona.
Inoking.at the evidenced on both sides.as to the residence in the
Poona property,I find that the bungalows there in Hassan Ali's
time: were in the chiarge of Hassan Ali’s Karbhari and the keys?
of them when: unoccupied were kept by him,” that in Ali Shah's

- time he eettled who should occupy “the .various portions of the

Poona houses, and that. his Karbhari was in charge of the bun-

- galows and kept the keys. when they were empty. His name

was Mulls Sana, that:both Ali Shah and Hassan Ali paid the .

' taxes and repaired all the-bungalows in Poona and Bombay;

that on.the death of Ali Shah the same- Karbhari Mulla Sana,
duting heér management, looktd after the bungalows in the same
wey, and that she managed the Bombay propertles in the same’
way as Ali Shah had done. v -

‘Defendaiit.1 spesks-to. the same arrangement after-he enters.
ed into possession of the cstate. .

If; therefore, the bungalows in Bombay and Poona . were the
property of the-successive Aga Khans, I see. no reason: to dis--
beliéve that their'permission would. be: asked by the various
members of the family:as-to what portions of those bungalows:

. . they-should occupy, and I see no reason  whatever to. suppose
. that.at any time auny: momber- of the family claimed this right of
- residence-adversely to any-of the- Age;, Khans;, and it:is. tobe
" noted that.the: plaintiff*and *her: witnedses .do..not -clsim any:’

right.in the propertits: orany ;portions. thereof themselvu, but.

- aright- of residence; as.it:-were:a ﬂoatmg nght .of residence over. .
L the whole of thsm. I find fhat. it.is:not proved that every male
- member of ths famly on. ztt&mmgng;onty ‘and every female
-meiber thereof on ‘attaining majority or'on marriege has resi~
- ded'zent free in-some house or houses sppertaining to the said
- - family - estate.as: in:para’ 13 of the  plaint- set forth. . On the
. contrary thers:ave numbors-of-the members of the family who

‘hiave not had residence.on the property .at sll. The. plaintiff
horself never had any: residence, but ouly. through her ushband
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~ G 4 ~ stances of those members who have never resided on the pre- 0.0
T _ perty nor the specific instances which ¢how that members of the 1908
: family did not get the right of Tesidence on attaining majority v
aud female membezs- on attaining majority or marrying,. be- Hit B
_ causeto my mind nothing approaching a regular practice or .
" . custom.such as is alleged in the plaint or .Coochick's written ~gqy
statement has been proved. Bx. D, H. 24 is !the list of persons = —
not getting allowances though entitled to them. Ex,'D. H, 250 is
 the list of the personsgetting allowances, In the same way with -
. regard to the monthly allowances. There.can be.no -doubt’n my
opinion, looking at the evidence with. regard to Nasser Shah,
_ that in his case he ias deprived of his allowance'in consequence.
© of ‘his own behaviour. It is not suggested that be took auny
steps to enforce his right - to it.. Here again Lady Ali Shah’s
evidence, pages 21 to 26, gives in great’ detail the actual cash
" allowarces that were given, and inter alia she denies that there
was a fixed scale by which HassanAli's sons and daughters . got
allowances, She denies that his sons got a fixed allowance of
" Re. 1,000 a month, each of his wives Rs. 300, and ‘his daughters
‘Rs: 200 a month. .. LT T - e
-+ Then a5 regards food : thére is no doubt that both in Poona
and Bombay the members of the family staying in these respec-
ive places were provided with food from the common kitohen,
but this practice does: not. scem. to-have been-confined to the
" members of the family-alane.but to such retainers or sexvants
" as the Aga Khans might wish should have the benefit of it:
At regards carriages: and. hotses, the- claim put forth:-on the
part.of the plaintiff certainly -séems an ‘extraordinary - ohe, for .
we are told that a member of- the family would be entitled, as
.. far as-] can make out, to.as many horses and'.carriages-as he.
_or she-chose. Thian.we were- also told thatif any oue of “them
P AEREL A demanded: a motar. car. it ought to be supplicd-to him. ..
UL LT A,s..;'egad;‘_w&&ihg.expenm:in which case again the plaintiff
"I claimed on behalf of the menibérs of the family that they should’
" bo entitled to as much money. as they waated for their marriages.
 She says, page 45, that when  she. married five marriages tock
. placs aad the expenditure was two lakhs: of rupees: from what
l .she Josrd. In resxsminstion . she gave . the names of other
i LT pitecas¥hen wsrried . But Endy Ali Shak ssys the outlds sum
GF ] 7 spention:the five marrisges.was about a lakh .or less, and she
. $..7 . " . as presents and her _sisters the-samc; cach, and: that each of

1 Flra B bV
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" plaintiff and Malek Taj Begum to see how full of inconsistencies -

- - and untruths i is. I had-.several times to warn Malek Taj
. Begum. -As for Goochick he was in every way-an unsatisfactory -

witness. He gave his evidence partly in an impudent way,. -

Ey ‘witness. His eviderice as: to- the Mehmani-at Sialkote has
been : .absolutely dmredlted t0 my mind; hu own admis- -
sions; as to this mcxdont in. cross-examination threw the-

THE. nommr LAW nzronm - [voi, Xi,

Akbarshaha sons could have demanded G to 8 lakhs of presents,
aud that a grandson of an Aga Khan, whose father was dead,
was eatitled to Rs. 20,000 to Bs. 50,000 as of right as a Weddmg
presont. She also denies Coochick’s statement that Rs, 40 ,000
. could be demanded as of right. (See Coochick, page 178.)

On this point it appears to me that the plaxntxﬁ' and those who

- . support her have formed enormously exagverated opinions’ of

the-wealth of the Aga Khans as_they. did in estunatxng their

properties at two crores of rupees. e

The conclusion, then, that I have come to on ‘this part of the

' case is that all the Aga Khans had been men of exceptionally

generous-disposition. They have maintained large numbers of

of the members of their family in. a lavish manner as also
_numbers of their retainers and servants, and in my opinion
~ they have done this as a matter of grace and favour, . No claim
whatever was put forward to any such right prior to the disputes.

in this case. - No mention of such a claim is made m the will

| -of Jungi. Shah or in any other document.: . :
On the questions: raised by the i issues. I have above referred

to, therefore, in my opinion; defendant 1 is eititled "to succeed,
It is I think desu-a.ble that I should -make some obaervatxons on

- the demeanour of the principal witnesses.. _

. The- plaintiff, Coochick and Malek Tsj Begum, struck me. as -

3 false witneases in any thing they said. OFf course as regards the
ladies I could not see their faces as.thoy were covered fiom.
. hiead to. foot in black dominoes with white pieces of muslin let

in across the face,. But onc. has only 'to read the evidance: of

pattly:in-s hesitating waysndseemed to-me.a wholly false:

" grestest - possible suspicion om -his' etatoments. But he is

. whally disproved by tho ovidoaco of Mukhi Amirchand and the

- account-book, Bx. D. H, 206, invhsiu,ltoimufh&ﬂ‘

saved; Similatly his evidence
" aé to tho Mohmani at Disbed has. been wholly discredited by

;mammm&uhhﬂmh o

R beonr given, it wiuet Bive sppos
&-ﬁu’mﬁoq&hk Tconsiler Coockitk o false -
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1t is necessasy for me to expl
which the counsel for plaintiff an
potrted her retired from the case.
to my -astonishment it. was sugges
T should'not try the case
Aga Khan's. Mr. Inverarity rephi
in no different position probably th
Bombay. - 1 said I bad exchanged calla with
had dined twice qith him and b
had not been able t0 come. 'This inciden
allow all the possible latitude I, coul
defendants who supported her in puttin
for-it occurred to-me 38 not unlikely that
retire from the case and insinunations might
_against me during. its’ course. - LThis’ conje
confirmed as. the case. proceeded.  During -

ted by plai

ed that

in

t

.

the.witness on the Commission, questions -we
they-protosted on the. ground tha
~bejng offended.” During the progress
' if similar questions were

this Court and. then with the -answers

to them against which
religious feelings were.
of the trial it was notified to me that
put to the witnesses in
to them published in the newspapers
an outburst of hostility between the
in Bombay. - When the deféndant 1 was’
a'question was put
. terms calculated to..cause
was really no need toput the
- ho had: aiready answe
interrogatories.

ferms in which it was put.. *1'poin
“who was Cross-examining defendant 1, but

" the quéstion 38 atfirst; -And defendant 1
‘sntimated that if similar: questions were
clear the Court. The nest question was
I at once ordered the- Court
 orowded with, Ashomedans—in fact
-gyer sesh it in any - casc—Was

being ined to thom

there

excite’xpent

question. to -

ain the circumstance
d those defendants who sup~’
At the beginning of the case

as | was what hetermed a friend . of

an:all the other Judges. in
the Aga Khan and
ad asked him to dinner and he

d to the ‘plaintiff
g their case before mo-

red it i
" Thera was absolutely no need to pat’
y s ted ‘this out.to the counsel.

be cleared. They returned to their
cleared, plaintiff’s -counsel said tha
hoe had instractions not to procesd Witk

REPORTER.

¢ under O. C
18

-

ntifi’s counsel that Hin

that respect I was- Tg

determined me -to
and the

her counsel might.
and would be made
cture of mine was
the examination of:
re constantly put
t their

would probably be

Mahomedan communities
being cross-examined
to him which was couched in—to my mind—
‘and animosity. Th

There

defendant 1'in any
n the answer to the .
it in the .

he insisted on putting"
agswered:it.” I then
to be put, 1 should
on the same point sad-

to beclearcd.: The Court was then’
more. érowded- than- I had
clesred. While the Court
defendant 1- sud plaintiff

for order=

my reasons
seats. aud
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0. C. J, the case, His instructions were not to proceed with the case
1908 if it was not fully reported, as the pluintif's case was, and that
<~  his client fully realised the importance of this step. Thereupon.

Har Bist . he and the counsel for the defendants who suppotted - plaintiff's
¥ case withdrew. This action on their part confirmed me in the

T%m opizion I had formed many days before they retired, vic., that’
- they were “riding for a fall.” In my opinion just as when every

case in which unpleasant details are likely to be disclosed (e
criminal or divorcé-cases), the Judge is entitled to order the
Court to be cleared, 50 in India when the evidence in any case if
published in the daily papers is likely to arouse religious or
political disquietude, the Judge is entitled, .if ‘not bound; to
exclude the general body of .the public and decline to let the

g } ~ evidence be published. T v '

I I I find on the issues as follows, and I direct that, the " issues
and my findings thereon be mentioned in the decree, as I am
agsured that this is a convenient course to adopt:— ,

1. Whether the offerings and presents received by the first
'Aga - Khan .and ‘each of ‘his ancestors since. A. D. 1770 and
earlier from the Khojas:in Bombay and elsewhere and also from
Jsmaili Shias or the" investments now. representing the ‘same
‘form part of the entire. estate of the first Aga Khan’s own
family as alleged in para.2 of .the plaint? o

. 2. Whether the:oflerings and presexts made to. the first-and

. 'second Aga Khans respectively were.not the ‘absolute: property

. of cach of the said-Aga Khans respectively andiwhether the

’.pl&in-tif is cntitled to any interest in such oﬂe’rin’gs_“ aud. pre-

ST e A v e

. sents as-alleged by her in the:plaint?’- s
.. Yes, (the first:part) and No, (the latter part). -
8, Whether there are any. investments now--'x'eﬁresentin& the
offerings and presents received by tte - first  Aga..Khan's- pre-
i o -decessors who were spiritual’héads of the Shia Imami. Ismaili
o .. asstated iu para-2 of the:plaine?” '
AT ' " No.evidcn.cp—No;._ e : '
o ¢ | 4, Whether:the firt’ Aga-Khan received an allowance ©
' . * Ra. 3,000 per month from the. Govermment of  India as sucl

< . epiritusl head of the Shis lmami Ismailis as alleged in para-
. of the plaintt o '
B . m : . -

5. Whether the ;nil~ullqwhnce-of- R-l. 3,000 was not receive
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by the first Aga Khan for his services to the British Govern- O. C. J.

ment in or about the Christian years 1843441 1908
Yes. ()
6. Whether the said allowance to the first.Aga Khan formed Hm Bint

- part of the entire estate of the first Aga-Khan's own family- as = v,

: all;xied in para 2 of the plaint? o T;xuf:.\

7. Whether the. plaintiff has any nghts in the preeenta and
offerings or in the investments now representing the same as
claimed in para 2 of the plaint?

No. . ‘

8. Whether the plamtxﬂ' has any rights in the said allow-
ance from Government or in the investments now representmg

- ~the same as claxmed in para 2 of the plamt 1

No.
9. Whether the first Aga Khan in the year 1845. possessed
extensive estates in Persia as alleged in para 3 of the plamtt
No.
10. Whethier the first 4ga Khan after - 1845 purchased any
estate in Bntxsb India with the aid of monies derived from . the
income of his extensive estates in Persia as alleved in para 3

~ of the p! amt?

No, - :
1L Whether the lst defendant -ever got ;possession or is now
in poasesamn of any estates in Persia whxch belonged to the
first Aga:Khan as. aforesaid 1 . .
No. I '
'12. - Whether the second: Aga Kh:m eontmued the same pohcy

: u,ngggdmpara 4-oftlwplamﬂ -

No. - ) B
I3.. Whether the second. Aga Kha.n ever bought guy pro-
Pattm in British India with the aid of the jncome of the first
- Khan's- extensive - estates in: Persia as aIIeged in para. 4
of the. plaint? '
No:: '
© M M&unudmwptpmof or is
now-in pessession of sny- properhes such a3 are mentwned in
the 13¢h jasue 1 -
“ Ned

| . 15, Whethet the Ist defondant as txtu!ar headof the first -
‘ Agt ‘Khan's own family roccives offerings and presents and: an
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allowance from Covernment as alleged in para"!'“of the’plaint! )

~ No.
16, Whether the offerings and presents that-the 1st defend-

Em Brer ant receives from his followers are not given to and received

o,

by “him as the: Hazar Imam and in- conseguence of the venera= -

TM‘. txon and devotxon of the tha Imami Iama.lhs to his person! ‘

- Yes.
B (A Whether the oﬁ'ermgs and presents mentxoned in the last

‘jague are not given to and recexved by him as his own absolnte

private propextyt

- Yes. . "
18. Whether the allowance of Rs. 1 000 per month recexved
by him from the British Government is not given to him in-res

‘cognition of the first°’Aga Khan's services to the British Govern»
‘ment for luz own use absolutely? . *

-

 Yes. -

" 19, Whether the allowance recexved by the second Aga Khan :
from the British Government was not his-own absolute property -
and wheéther the same was not granted to the-second Aga Khan

,m reeogmtxon of the semees aforenatd of the first Aga K.han 1

© Yes, . . .
20, . Whether the 1st defendant as. txtn.lar head of the fannly

'-"holds and manages immoveable property and . cash, securities,.

outstandings, and other moveable property of the estimate vaiue

~+ of Re. 2,00,00,000 (hvo cro:cs) as alleged in pare 4 of the

pla.mt |

. No. ' ‘ '
21, Whether the st defendant holda and manages prope:ty A

.. . .of the first- Aga Khan's own famﬂ;gg_tM&m_plgm,;
- mentioned in’ para’. 4of tbe plamtor anyof them? - '; .

¥o..- - ‘
* 22, -“Whether the lst. defendant ‘has from time to hme sold -

‘oﬁ several propeuties belonging to .the. first. Aga Khan’s.own o
'family and iavested the sale proceeds.and other monies of.the

" caid family in the purchase of diverss propertiés. now  standing

h&owd&ahtdokndat‘- neminess as alleged in

* 4 of the plaint; and in particular whether the Tit défeadau’;:.v

sold. the property mentioned in anewer to momogath No. 15

. | » l_qhilwf& ihcyhnfl'xl tiil nﬂ

23. Whether the' Ist dcl'endan; b“ pnru! 1 uw pro e.
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in the name of nominecs as stated Uy the plaintiflin her answer 0.

to the 1Gth interrogatory administered to her in this scitl’
No. : 4 ' ' '

1

%

24. Whether-1st def;e:idani is in possession of the properties Hi

mentioned in.the plaintifi’s answer to the said interrogatory?!
No. ! . .a . - . R .
25, Whether the liwpqrties-.ment'ioned in the plaintifi’s
answer to said 15th and 1Gth interrogatories form part of the
estate of the 1st Aga Khan's,own family-as -alleged in para-4 of
the plaint ! e o
‘No.- ° . . STl L
96. .Whether during the: lifetime of the first ‘Aga Khan

_ every. male member of ‘the family on attaining majority and

every female member thereof qn .altaining ‘majority or’ marry-
ing-resideéd rent-free in eome. house or houses pertaining to the
first Ags Kban’s own family-and. ' throtigh-the titularhead:and
manager for tha time being of the said family-and out of the

- furds .of the said family ‘estate. received monthly allowances

and the. salaries. of servants and. ‘wedding presents- in . the
event of matriage and ‘was. provided. with gervants, catriages,
horses, furniture and-other requisites and: comforts by virtue

of the fact that they were heirs and Heiresses. jointly: entitled

Ta
B

as of indefeasible rights- under the Mahomedan. law.of inv

heritance . to- definite parts or “shares in.the :said, family

" egtate as.alleged inparas13and 1% a{;;hé,piging 1

No. :

'27. Whether the claim based ont the-said ' allegation set. out
in the last issue.is-not bad-in law on. the face of it1:

" Yes, Allegation.as heirs and hoiresses jointlyabsurd.

- 28, Whether since” thc death -of the-first ‘Aga Khan: every
male member: of the family. on attaining: majority and. every
female member thercof on -attaining-majority or matrying has
residod rent-{réc.in some house or‘houses portaining:tothe said
family estate asd through the titular hoad or manager for the

ome boing of the said family and out "of the funda’ of theieaid

alarics of servanis sod welding prestuts in: the- event of

- .marriage - sund' was-provided: with- food,. -servants, ;

horses, furniture: & other-requisites -by. v

ightundor the Mehomedsa law of inheritanceto definite parts

g 61

-, L e of the fact-that
they were heirs and-heircssos jointly entitléd asi of indefeasible’
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0. C,'J. or shares of and in the family estate as alleged in'paras 13 and
S~ No.

~

HutBuor, 29, Whether the-residence, allowances, requisites and com-

v,

.- Tas Aga

Kmx

—

forts mentioned in paras 13, 14 and 15 of the plaint -were given
to and received by the recipients. thereof ‘23 a portion or on
account of what they were entitled to recejve .as heirs according .

~ to their reapective’ parti- or ghares underthe Mahomedan law

of inheritancs of and in the family estate ‘as alleged in para
15 of the plaint 1. )
No. - S ‘ o
30. - Whether it is not the fact that the first Aga Khan during
his lifetime in Bouibay-provided residence for, gave allowances

“to, and made proyision: for the. maintenance. and comfort of his _

own descendants, the husbands of his descendants, relations
near aad remote, or some.of them and-aléo for the families of .
pereons nt related to him by blood under the circumstances set
forth in paras 51 and. 352 of the ~defendant’s’ written state=
-ment as a.matier of bounty only ¢ ‘ '
Yee - T |
3L Whether ' the: second Aga Khan did mot continue. the

- practice of hisfather- in. providing. for aad- maintaining" &
- number of relatives near. asd femote. and stranger in blood to-

‘first .defendant’i written s.ta_.téx_nént' 1
Yes. .. = N '

him:as a matter of: bounty. only" as:alleged in para. 52 of the-

- 32" Whether ‘the- fiést defeadant and the 3pq defendant for

- him during his'minori

ty did not contine the. said practice-as a.

- ‘matterof bounty only. as-alleged i para’32 of the lst defcne

" dant’s written stalement LA

Yoo oL S L LR
33.". Whether- the lst-déféndant ja-not entitled to vary, de- .
creass, increse or altogether . stop his- bounty .aforesaid to.any

© - Person:to whom the same has been accorded wheneyer hachooses?

34 Whetbor thé_ claim which is' said never to. haye boea

' questioned ia para.lG of the plsint Was ever made befors.the

pmn'ﬁmmae-m.aqﬁu;.gm':vmsew-.';,-,u,,'ml-.,mm 1

e

. . e e la - 3w T, -' "v. t‘tke &
the first:Aga Khan a5 alléged it para 18 of th plajuty - -
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No.

36. Whether the second Aga Khan managed-the estate left
by the said first Aga Khan till his death as aileged in part 18
of the plaing? . .

No, Part only, Juugi and Akbar t:'ok pa.rf._ i

37.. Whether the facts in connection with what happened. {o
'the.-' first Aga Khan’s ‘estate on hig.death-are not correctly set
forth-in paras 24, 25, 26.and 27 of the Ist defendant’s written
‘statement? . e ) :

Yes, - D L

33. Whether Aga Jungi Shah- by virtue of his right ds an
heir since he cameof age in the lifetime of the first’ Aga Khan

- THE BOMBAY LAW- R:PORTER.

- occupied ‘a- house at Poona, Connaught Road, and a house at

Love Lane, Bombay, and received from the family estate about
Re. 800 a month as personal sllgwarnce togsther with salaries of
servaats, carriages, horses, foud, funiture and othhr requisites

48.

0.C. .
1908

Syt
Hust Bise
o
Taxs Acs’

Ky

—

and comforts-and his funeral: e'xﬁcn_‘sés as.alleged in para 19of

‘the plaint?

No. " L '
'39: "Whether it isnot the fact that the said Jungi Shah occupied
the said immoveable properti¢s- which belonged to the fitst Aga

' Kban'in the first Aga Khan's fifetime: by the permission of the-
frstAgaKhant . . T

YGS. -t .

' 40 mﬁtﬁet‘it is' not the fact that;.'t,lih'.-mtmthl.! allowance.
" paid:to and other benefits-enjoyed- by the. said Juugi Shah--

uring the first ' Aga.Kban's lifetime were cojoyed by him from
ounty-of the. first Aga Khaa gn(_l'jnot otherwise ?

Yes.-.

Y- Whgu;er the money pa)fméll.:t"d-, allowances.aud requisites-
" - and comforts which Jungi Shak enjoyed were. not. continued to
_bim by the second Aga Kban aud afterwards by the 1st defen=

dant’s mother-during the 1st defendant’s minority ' and by the

-\ defendant-since. he attained majority and were enjoyed by the.
‘sbid Jangi Shah a5 a mistter of bounty only aud not etherwset
N ' il

2 Wi 'iér."za{:hw&ﬁss‘!sﬁ' rccefvei monthly personal”

3 ol ce besides rezidence; servants, salaries, "horses, car-.

T iages, food z8d ‘wedding ‘expezses aud présents and his

Ajymdm

mgea:by: virtue ol hiswwight a5 au heir as alleged
it para 20 of the plaint® = ir as _
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No.

_ 43. Whether whatever Zenalabadeen Shah received as alleged
in para 20 of the plaint was not received by him as a matter of
bounty only and .ot otherwise ?

Yes. . , N
44, Whether on the 'deelh.of the fi:st Aga Khan his three
‘widows, three eons, and th-ee daughters and their issues con-
tinued to live together as an undivided joint family as alleged
in para 23_of t_he -pla"int!

Ne. .

45, Whether the said three’ w1dowe, three sons, and thres
daughters and théir issues were jointly in enjoyment of -the

 entire. family estate. according to their respective undivided

shares therein as alleged in para 23 of the plaint and whether
after the death of any of the widows sons and daughters his -or

her heirs continuedto live as an undivided Jomt family with the.
‘gurvivor and their issues and jointly to en Joy the family estate
as alleged i in pa.ra 23 of the plamtr

No.

Yes.
Whether - the: st defendants mother during the - st

. 'defendant s minority managed the joint fa.xmly estate.from 17th
- . August 188.’5 till the: year 1898 as. aneged in, para 28 of the
- phaint!

No. -

.48 Whether the 1t defendant's ;nother did not manage
"the estats she managed as.managor for tho Ist defendant and

on his account exculsnvely ?
Yes. -

49 Whether' the pl:imtxﬂ' is entitled to' y§; share in the -
- entire properiy in the pOssessxou of the lst defendant as' nlieced

in para 3% of the plamt!

No. . «
50, Whether: the transaction endcnced b) the. Indenture of
the 11th day of September. 1901 meationed in para 3G. of the
plaint is not a bona fide valid transaction in the nature of a
family atrangement and binding on tee plaintiff ¥

Yes.

46. Whether the alle"atlons made in para 23 of plaint are -
. not wholly ‘inconsistent with the allégations in the plaint made -
. in the previous: paras thereot' and in para 2L of the plamt’

1
e 4
L

-4
.
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51, Whethsr the 5th defendant as administrator of the 0. C. d.
estate of Jungi Shih had legally no right to execute the said 1908 -
Indenture- of the 11th day of S.eptember.lSJOl as alleged in para -
39 of the plaint? . o R ~ Has Bt

h Section 90-6f the Prabate and’ Administration Act docs ot T&BV'AGL
apply— ot giving up: anything. - © Kead
.52, Whether the transaction evidenced by the said Indem= =~
ture of the 11th day of September 1901 was 8 gham transaction

. and never intended to be acted upon as alleged in para 39 of

e plaint?’ - - :

- Noi. -~

53.. Whether the 1st ~de'fenda1it‘ has-not p;id in cash tothe

5th defendant Rs. 40,000 mentioned in the said release of the

" 11¢h day of September 1901;"and: cxecuted & conveyance to the .
- ath defendant of 'properﬁgsiayortlt.o}::e»,lqkh,of rupecs mentioned

. in the said Indenture? ©* -
- Yes. - ‘ : g i

said-Rs: 40,000 from-the ath defendant? -
Yes,Re.10,600.. © . L
55_._‘.-Whuhe;_.u;'estrdnsactioﬁa;..cviclcnccd,by the said Inden-—""
ture of-the:11th da;':pf,S@f?gmbpr-lﬂotaxid the said Indenture

“54. Wﬁeﬁh&r'th&p[ intiffhas recoived Qny po}tion of the

' ' . aras cqﬂﬂ!ive~ and ffagd@lgxiﬁ.ag" .allegq_d. in para 39 of the plaint?

No.” ‘ S ‘ g ‘

'56. -\Vheghe;,tli‘e!a;ppﬁt‘_a,ﬁéll{for Tetters: of Administration
| sjmhndlhecxecnhon and registrstion

" tho said Indentureiol UieiL1th  day of September 1901 were.

constituent jpntwof*.b;,nk!"mc' conceived.and carried out by the

ot dofendant i collgsion. with the 5th defendant with the |

o - object oﬁffsudil.e‘ttlivslﬁ-ﬁﬁng&&plai-nzi'ﬂ'gnd cther members'

of the famiily of (beir Tighte” as joint: heirs ‘and heiresses and

" comharersin the said family . cstate under Mahomedan law as o

gz, Whether the rocitals in tho said Indentare of the 11th
were not tru¢ in\.fa‘d:and.,‘m:-'hw "and if not correct. were not
homa Jﬁ‘wﬁdu be:trut: and correct by the partiesto the
u&lmm‘mﬂim ;150-'-‘““?""';"*1'!‘“ believed to be-such
* a5 .conidinot.be provedta banottree-and incorrect.
- Yes. L
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and those mentioned in pard . 1

wero concoctions of the Ist ~defendant and

: acting in collusion as alleged in para
0. ¥o. - .

59, Whether the- ﬁropetty. desc

o the separate estate of Aga Jungi Shah-and
. estate of the first Aga Ehan ag.alleged in P
~Ne. S ;

- 60, Whether the said pro

gaid Indenture did not belong o
of his death?! a

6L Whether' there were not

“'Mount Road gnd the other at 'Baboola'.'l'ank-

Khanain the. possession

B xtiqnsof-‘the.ﬁrat 'AgaKh_nn!i-estatc

in t}ie.v_-::aid.lndentlire for- gool TEATODE

", -which was: well knowx to tlic'p:\t-tiés.*to

62 \Whether the propetty at M

: b, out-of his owa &Y

pérty descrid

"iung"t;.s'hah-witi‘x:hisoﬂ‘ _moncys 88 3%

“Whethe shaze.of Jangi Bhe s - estate
4 ccléate WIS worth more &

cendered 5 (e said- T

Nc. R

- 63. Whether the Tt

é'x_alnot._got more : bF
han

¢ wos 3t alld

58, Whether tho 1ccitals challenged ix;t péri

nbed ii\ Schedule

gaid Indenture of the 11th day of Septem |

n'ever-bel‘onged to the
thefirst Ag? Khan at
{wo other proper

of Jungt Shoh's heirs OF som
which were not ‘men»tioned B

: ) lL&mﬁ:x;khsqa":pr?yegty wis
.¢s ‘alleged by the plaintifi-in

the ~ltia'agﬁg¢ntveﬁden
Seely oot

fvorn. Xl

the 5th de{endang

44 of the plnintt

ara 45 of the plint? -

ed in Schedule B to the

the time

jes, Ono at
kuown as the

but - the existenc® of -

the seid -Ip.dentgre! K

ount Rood -was ._puréhaséd bj .
ingg».and-ineomeas guegg&

e built by the said"

in. the estate - .

alezed in pata %7-of the plaint B

4 defendant s%: sdministrator aforessid

videnced by thessid
by filicg & _snit;agginét}
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»
Shah and whether the parties beneﬁcmlly interosted therein to 0. G- J.
the ‘extent of 25/32nds thereof do not approve of and support 1908 ‘
the said arrangement! ———
Hul Brar

67. Whether the sa;d Jungt Shah and his ostate and the le AGA

‘persons beneficially ‘interested in the estate have not as a
matter of fact teceived, if :the allegations in the plaint are
much more than what Jungi Shah’s estate entxtlcd to asg
a sharer in the ﬁrst Aga Khan s estate
- Yes, -

68. . Whether the cla.un of Jungi Shah’s cstate against the
said estate of ‘the first Aga Khan was not barred by limitation

at the date of- the aa;d Indenture!

Yes. .
- 69, ‘ Whether the plamtxﬂ’s su:t to set aside the said Indenture

"Kaay

—

ot‘ the 11th day-of September 1901 aud to-have it declarcd not -

binding on heris not- barred by limitation !

“Yes, as far. as Shamnsadinis concerned ; not as faras dcfendant |

1isconcermed? .
"0. ‘Whther in any eyent the plaintiff is cnhtlod to main~

| tain this snit:so far.asit is based on her being one of the heirs

" "of Jungi. Shah as lonw as the saxd relcase is not sct aside?

No.:.
71. Whether even 11' the releasa is sct nsxde the plamtx&' can

p:nperty as. oneof the ‘heirs of Jnngx Shah!
No.. " : .

2. Whether. nhen the arrangemcnt cudcncod by the Inden-
ture of tho 11¢th day of Septomber 1901 was cume to property.

_ mamtmn -this -‘suit. against. the. Ist dofendant to recover anyi L

mmtmcludndmthehst of propertics treated as- the-first - |
. Aga:Khian's: estate- which in.fact did.not belong to the said | . .

* ogtate: and i which the-said Jungi Sheh’s estate had no share?’

Yes, - Karachi property ‘and Alj Shat’s.
‘73.. Whether: cn the occasion- aforexaid prapetty w2s not in-

dndedmthehstdpmpewestteaﬁeduthe first Aga Khan'’s
m-hsmwbelo-meo that estato. had” had largs

bngmdofu- sndxexpendxsnre!
Yes,
74.

_in buildings w&m sad o&oxwmb,m'
Ag. Khan and th: Ist defendant ‘nt_ﬁont any allowance;

Whethex :f ﬂxe qu Inaentnrc is set audc and the estateu
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of the first Aga Khan partitioned amongst his hejrg such pro.
perty which did not in fact belong to his estate should not be
excluded and duo allowayce made for. the expenditure upon such
property by the second Aga Khan and the 15t defendant ag wej]
a8 that made upon Property mentioned in isgue 37 1 :

5. Whether if the gaiq Indenture is set aside ang the estate . -
of the first. Aga Khan- partitioned amongst his heirs the three
-Properties appropriated by Jangi Shah after the death of the -
- first Aga Khan should not be brought into. hotclipotch on gyeh
partition ag also the Property conveyed by the 1st gef, endant to
the 5th defendant under the said Indenturé, and whether in’
such event the estate of Jungi-Shah is not bound toreturn to the
1st: defendant the sum of Rs, 40,000 paid under the releage to
the adminjstrator of that estate;-together with interest ‘thereon
at 9 per cent; per annum or such other rate of interess ‘as may

be just at annya] rents from the date of the said Indenture ¢

. bouuty of the 1st defeudant and:not otherwise !

Yes, L

_ T7.. Whether the payments and benefits receiyed by the 5th
defendant from the 1s¢ defendant as. alleged i Para 38 of. the
plaint have not been paid, conferred and ‘received from the

.t .Ye"". -

. . Whl!ihefﬁémntentio:t#._menﬁomed'in ‘Para 42 of the.
plaint are sustainabla ? ] o -
No: . S o
9. Whether the Indenture of the 26th day of September
1901 mentioned.in paia 46 of thg‘ Plaint wag 2ot a. bong. fids

" valid transaction:in the natyre of a ﬁ_mily-arraqgemen.é' and

‘whethes the recitals in the said 1 :

fientnrc alloged to ‘be false
are not true recitals ! . o
Ye.- '.‘A : 4

'. . 80, wh.ﬂm- 'the-ciiuiniahncec.nader 'luch the said .Indea-

- tureof the 26tk day of September 1901 yqy eatered into . or the

sHegations ‘made in para 50 of the Phint have sy relevancy in
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this suit, and if they have any relevancy what-ia it and what are
the circumetances under which the said Indenture was executed
and igthe plaintifi’s information and belief mentioned in. para 5(
.of the plamt corrcctf A

“No.-°

. 8L~ Whether the plaintiff from. the year 1880 recalved Rs,
+ 375'pet month as personal allowance (1) from the 1st Aga Khon,
3 (2) from the 2nd Aga Khen, (3) from the 1at defendant as a.lleged

in para' 51 of the plaint!

!+ No. - It 'was her husband who recerved it,

* 82 Whether the ealaries of the plaintifi’s syces and servants
were pmd and the other benefits mentioned i in the.eaid para, 51
conferred on.-her sinco 1880 as alleged in para 51 of the plaznti

No. e

. 8. Whether it is not the fact that no perso nal allowance

- Was ever made-to the plaintiff at any time and that the resi-
* dence and.other benefits which ahe hai- enjoyed were: conferred
- on- her-said husband out of the bounty -of the first axd - -gecond

K . AgaXhans and thatshe- Jointly. enjoyed them: with him 2 u llll

wife up to the time.of the: death of her husbandt

Yes.
" 84. Whether it u:not tlmfact that the food and other. quu-
- sites’ mpplmd to'the plaintiff. after ‘the doath of herhnsband
were given-to her by the lst defendant out of bonntyt
-~ Yes
. 85; Whether the matters allcged in paras 02 and 53 of the
 plaintif true-give the plaintiff any cause of actxon agamat the
¢ 1st ~det'endmtt ‘ .

No. -

88. 'Whther the first Aga Khen left a will which :has. been:
mpp:eued by the:1st defendant as:alleged in pars 55 of the
plmt to luw been itatod to the plsmt:ﬁ' by the defnduh 9

41
No.
8T Mmth lctdofndut\mk 8 view to ' dafraid ‘other
~ members.of the family- has placed large portions of the - -family
. eatate in the names of strangera and ‘concealed - other portions
" of great value asalleged in para 56 of the plaint :

No. ’
88, Whether ths Ist dofondant has drawn vast sums of money

from the.family estate quite out of proportion to. lis sharo in
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Bt his own pe urpo or
'Tri:.Ac; had no tight ¥ call on the £ uding betting

T Em and recklessly o8 the turf 38 alleged ¥ pars 9 of the_ylaingl

© - N ev‘ide.‘nce." overtill $oe ¢ or jsues had been decided:

. ' 89. Whether i.he.ulstj:_‘défend#dthas 'Va.IiOnatea portions of - the

' family»-éatz.te for is.own.beneﬁt.a_ndinange& heavy’ 1oss to tb

gross 2% ' c’:klegis'inip'tnanagement, extravagance. an

‘pot roperty b2 ought to have T covere




it

)

.........

VOL. X1} . THE BOMBAY LAW:REPORTER,

~ 97, Whether the prayer C to the: plamt ought not to be struck 0. €
. .out oraltogather dxsregaudedf . , :

+ Not necessary.

196

Sy

98." Whether theexpendxmre for the beneﬁb .of : relations near Hm

the tiine bemg as alleged in'para- 53 of the:1st defendants written

-statement!-"

~ Yes.

e 99e Whether the ellegatwns made in paras: 53 54 and 66 of -
. .the-1st defendant’s writtén statement are not tre? :

.~ 100. ‘Whether the lineal:snd collateral relatives of the-first Agav

* Khan are-all'shown:in; the Geneold)gml Table annexed to the: plamt

. and marked Al B e

- No. :
101 .- Whether the persons named in lxst No.1 to-the 1st dofen-

:dant’s writtén: statement are:not persons: who by reason .of relation
blood or; marriages should ‘have. 'been'_
‘interested in:the: saxd teble Ex;J. to the' plamt 1

sluptotheﬁrstAgaKlmnb :

YGS- e N X
102, Whethet the counter c]axms of the 1st defendant “set.forth.

_"m para. -56:f tha:lst: ‘deferidomt’s written :statément ought” not :to. .
... 'be decreed mfzwourof the Agh > defendant" iine the eveuﬁ; contcmr'
platedm that.parat: -

- Not flecessary.- .. - '
103.” Whether thls Courtl:as any Junsdxctxon to detemme the
title to or to: partmon or .otherwise..pass.any - decree: .affécting:

. mmoveeble"pmpetty outside-thie: Jocal’- limits of ~the: Junsdmtmn of -
‘this Court, viz;,. the Toxvn and*lshnd Bombay! ’

_-Not nccessary.

104, - ‘Whther the: fathezof defendants 7 and 8, Akb:u' Shah,
. -did-not appropriate to hxs .own exclusive-use to the entire cxclusion:.

of the other heirs of the 1st Aga Khai the immoveable propertias

in para §'of the*wntten statemenﬁof dofendant 7 1

Yes. . :

105. . Whether Akbar Shah and hu motlm- dxd ‘not appropriate
to theirexciusive uses. the: maveable- property. .mentioned.- in. the
said-pars. of: the Ttk defendant’s wnttemstatement !

106; . Whather Akbar Shah did not deal with, the said i immove-
able properties as his-own !

' and remote and: for strangers. in. blood has not as.a . matter of fact . Tm:
" been paid cut of: -the- voluntary- offrings made to the Aga Khan for-

Km
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Yes. . '
107. .Whether the- claxms of the. hexrs of the first Aga Rhon and
those. claiming under theém are not batred: by limitation in respect

" Hust Biat. of the said’ ptopetues i pam5 of “the - defendant * 7th’s written

. v‘
. Tag Aaa
Kuax

statement t

- Yes.. o - ‘
108; - Whether the oﬂ'enngs recemad fmn time: _to time by the

- successive Aga.Khans beginning from Shali: Hagsan Ali wore pot:and

- are not yeceived by them for and on behalf of and benefit of all. the

. members of- thefalmly of Shali Hassan Ali. and for their individual

beneﬁtt S - e .
No. : "

- 109: - Whethet the whole of the saul faxmly s not held. sacred_- '
by the'devotees. as.the family: that supplies-the Iam end whether

.- the:Aga Khian for. the time: bemg is-not- tim's “titnlar .head™ and

. QI4in

representahvsof tha fannly! e -
No.:

s (5 Whethe: allﬂ:emmbmof tbe faimily. of, Shah Hassa.n».
Ahmcludmg defenddnts. 9 to .14-axe.not:: jointly: entitled “to the .
- offerings-Teceived from time to tims and thc propethea acquired.. -

" by meammf mclroﬂenng; L
CoNe.d

t:umong't

.. 118" Whmﬂn Wﬂicpmm %0 and{?: defendants :
fture: of EhE: residence;.. allowagves, . etc,,. in. accordance -
.ashm!da«brmdnd the maau'

vthtbeuwnslfm

- RG-

NO‘ ndnu(\o. 25 i ontatlod to gba,rg in thg

115 Whether thts defc

: lll. | Whatlxex mtead of dl\‘:dmg ﬁm oﬂ'etmgs and the. ptopex-': g
g0 entitled-tuithem;a custom to - the. effect .
msnhmedm pcg,:fofﬁ-u defendnml mum shtement bas.. - -

. wtuakem "‘dﬂm dmkl:notbe-- '
m mm:b ‘basis: °‘f‘°"‘" “m"ﬂ Provisions.

e



© Ali as well assince his death been receiving as of nght from the -
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- VOL. x1:)
properties aid offerings; tho. subject-.matter of this suit? 0.C
‘No.
y 19
116, Whether defemiant 2 has always during the life of Hassan -
Hat

family estate and ‘offerings, ‘allowances sggregating inall to Rs. Tan

. 200 per month: besides- salaues of servants, food, horses, carriages gy
 and othes. comforts? © e -

No. Not.as.of nght, whatever. was recaxved by her was reccwed'

- by-way of grace.and bounty

-117." Whather in any-event.she.is not entltled to. have the'

' ;aaxd*allowances-and otherreqmsxtes secured to hier for the future
. -during herJifel: : :

 No, .o o : I .
. 118 Genemlxssue. '

SRR § (- ‘Whstherdeféndant 2 is not entitled to & share in the
propetties left by | the: first Aga Khan as one of his heirst?

Not necassary in-this: guit!
120; Whisthet-in the event of plamtxﬁ' failing in this suit in

“_"'.'_herchmbommthe ﬁmtAgaKhansestate issue: 119" can be.-
‘.-;..‘detammed;nths stuﬂ IR L

_ Not.necessary.’ .. ~ .
121, .If it can, whather defendant 2% clam ‘as one of the first

L Ag;\Khan s hoirs. Jsanot bmed by limitation.

~Not -necessary. - a
L 122, Whaﬂxerumnatter- of faci: defen&ant 2 has not: recexvedv

A mce thedeﬂthnffhaﬁmtiga an; far more- than. her share -

Lﬁhomeﬂm law . the smd ‘estate - come- to 1st -

ot ' '
W&e{m&mﬁz (o= the .event aforesaxd) has. any

~claun a9 agaiist defondaint-1 in respect of the - ptoperty of the-first.
e Agu Khanv'wlmh naver -caine. mto lns pOssesslon A

- Nos:
124-: Whather«defeudant 2 -can: claun .against defcndant lany

o 'v mtarest*ahb ‘might- have:liad "in “thig: propertiess mavmb’le and. im=
" moveéable™of - the first: -Aga Khan's esiate taken possessmn of by
vAkbarShahmdlﬂﬂg”sh“m . A

N
125. Whether plnmhﬁ is entxtlodfo pamtxon of ‘the- mxoga“

> N
' 126 Whether the: Hasauabad Hausoleum and the vaults unde
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‘neath and the pxecincts.théreof are-not the private property of the

heirs of AliShah? *
Yes. See H.33; andD.H.22!-and225 : o
127. ‘Whether any: ‘member of the. famlly is entifled as of right

. tobeb\medmﬁasanabaa-

No. ~ Not witlioat: the:- penmssxon o£ deiendant 1 :
128; . Whether the- Hasanabad Mausoleom and premises ought to

- be patﬁtioned_among the heirs of Hasan. ‘Alil or among the family of.

Theresult is that the stut is dxsmssed This being so, it is
obvicusly inipossible that an¥ relief could be granted to-any of the
defendants who' suppott the plamhif’s ‘case even if théy were

1now. dml mth cast of this suit: [am oE opinion’ that separate

7 pote of coste shoiliba alwed () o each ofthe defendants 1, 2

and 5 mrectwely, and (b) e sepatateset to de‘endants (¥ and 6)
and- {7 and 8) - jointly. The persons - iable  to pay these costs are

lainhﬁan& Jefendants 2

. makedefeadants 1Lind 1 12/to 14 Jisblo for them ot gny part of them.

m "I"ﬁlﬁ:m ﬁnm& .of. it 8t the mannerin: which it was :
; Mg, ﬁxo,w lpihof poid: and bad health
. n".gljﬁe-'hdo.ct’ ity a5k siot miss: 8 single: point-and. -

A mchde costs reseﬂe&ﬁan andthecostsofthg

Wuumﬂmg dthemydetax]s. In his conduct
mtghlfaﬂy supported by by -Mr. Moos, whose
and

.oﬂhase* be; yas.
Cross-gsamination. of the pleintifl’s ‘gitnesses on commision:

- -{M;ofxehgtonsmmtymﬂxe commﬁyoswad
membmoi the; famﬂy, ndltmst that the xesxltot’.'

9 and 9. aud 10. 1 do not think I shoald”

-defendant, 2. Thae above costs, which - |

s. incloding the costs: of the* -attendsnce of Mr.Moos... - A‘
B W'ﬂl ba-paysble by the - . defendantse above mentioned "
= jo'mtly and -sevezally.; ‘Whethet" it ‘the event of defendant ‘Gnot -

nmu:’mg;meuts h-mmavmtbmfm Jungi Shahs esutajf |

g M!'qumkmgf.m_" '
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may disappear fromthe minds:of the members of the family a well
as from. thése- of this large and important community.

to14: Messrs. Edjelowy Gulabdhiand & Wadia.
Attorneys fordefendent 1-and-othérs ; Messrs.I’amu d’c -C'_o.-

. Befm&f B “.l'- s&,,' Clief Justics, and Mr. Justics Batchelor,
K M.A.DH.AV TILAK

NARAY.AN HARI LELE *
.ludma Inmdd-(u of. x88=). ez u—Mla—Pow lo.refer aqualwnfor

Adamustmz:u mdaualyrmdyccmlable “lo kim,~

No appealkesi‘:om an opzmon oxpressed
prousxom of &3¢ of the Indian Trusts- Acti188;, -

. An:-executor, ‘who- has ot ‘become-a drustee: by sssenting- toﬂ:e
lezicies. camnot claim the ‘advantages:provided ‘for trustees by s, ot -
thoAct': “His remedy; ithefeels: -an¥ ddubt as:t0 (ke manner § in-which -

o helhonldadmnidar ﬂlo uhte eomalo hu ‘bands, . isto ﬁle an"
Om Vislmu ‘E]ak drad on.: tqu 251:11 Febmuy 1903; lwnng
mmslgmade& wHF on- the=25th:: April*. 1900, - Ot‘thuvﬂl,

- : Barj-Natayan Lale audGatiesh- ~“Nerayas awere appomted oxe- -
- sutors; - and Yekshman Mahadev. was a residiiary Jegatee, ‘Ha also-

- " bequeathed-:Re. 4000 %o his wife Yannnabm and Rs: Zﬂonﬁobe
lpwtmhdﬂglﬂrvmhi \

%"l\uym Dknbhm.&m& ﬂnnrxllmthe 29tthy
1905 - In‘Garrying ont the testator's” instructions, Lale found some -

' -mnmm
m.uofam.qmm decision -
’ of Ce’ A.. K’mkud. an.. District

J’udgo of Poona, in: H’weelhnem
Apphahon No, ro0f 1908 .

. - opinton.of the &M—Amlfm the opinion—Erecutor cannot refer—

by the Court underthe )

difficalties, to solve which he moved- the- District - Couxtat Poona .
nndu-l.&&thlndmfl\mhkt-lssz. -

49

this case may be that: ‘gradually any felings of such a cbaracter 0. 0- d

1908

bt

Attorneys fo:ﬂ:e plamt:ﬂ' and defendant. 2 and defendants 9. Hax Blm

2.
TBB*AGL
Kasx,

i

1909
o
April-a,




